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(Trial resumed.) 

(In open court; jury not present.) 

THE COURT: Good morning, everybody. 

Let me take up the Colby matter first. I went over 
the cassette that was given to me and I'm ruling that Colby is 
capable of giving a deposition. 

I have also gone through all of the designations and 
I'll give you my rulings. 

In almost every instance I've approved both the 
defendants' and plaintiffs' designations. The only exceptions 
are as follows: Of course in some cases the defendants have 
repeated the counterdesignations. I assume they are not going 
to play them twice. 
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14 All the deposition material from the State of 

15 Minnesota case come in. 

16 The defendants may say that Dr. Roane, Colby's 

17 personal psychiatrist, attended the deposition. That's not 

18 strictly in accordance with the rules. The only case I know 

19 about — I'm sure there are others — was an old case by 

20 Edward Weinfeld about 45 years ago in which the attending 

21 attorney, I think it was a deposition taken in Germany, noted 

22 that the deponent constantly ate hazel nuts and drank water 

23 and appeared very nervous and Weinfeld said that didn't come 

24 in. We don't have that problem because they are on tape. 

25 This can come in. 
page 1015 

page 1016 

1 With respect to the deposition testimony from the 

2 State of Minnesota taken on November 18, again, everything 

3 comes in. 

4 With respect to the Phyllis Small v. Lorillard case, 

5 page 6, plaintiffs' designation, page 9715 to 9725 is 

6 excluded. 

7 Plaintiffs' designation 9801 to 9825 is excluded 

8 except that page 9820 to 25 will be permitted. 

9 9901 to 9925 is permitted. 

10 101 to 125 is permitted. 101 — I think this seems 

11 to be a repeat. 

12 1021 to 10221 is excluded. 

13 With respect to the deposition testimony from the 

14 State of Texas against the American Tobacco Company, 

15 plaintiffs' 3502 to 3510 is excluded. 

16 Plaintiffs' designation 3811 to 3821 is excluded. 

17 Everything else comes in. 

18 I think that covers completely the Colby matter. 

19 Any question about Colby? 

20 MR. WESTBROOK: No, your Honor. 

21 THE COURT: Now, with respect to the union documents, 

22 is there any argument on my tentative ruling to affirm 

23 Magistrate Judge Gold's decision of December 4? 

24 Anybody want to argue that? 

25 MR. BICKS: Your Honor, with respect to that ruling, 
page 1016 

page 1017 

1 you should know that that ruling is the second ruling on the 

2 union documents. There was a first ruling that was more 

3 broad. In that more broad ruling. Judge Gold proposed a 

4 limiting instruction. 

5 Again, the fundamental purpose of most of these union 

6 documents is to show that the asbestos workers were aware of 

7 synergy. That's the purpose the defendants want to use them 

8 for. Obviously, there's no evidence at all that any union 

9 member, any nonunion member, who may be a claimant against the 

10 trust, has ever seen any of these materials. 

11 Judge Gold had, therefore, proposed a limiting 

12 instruction to the effect that, in essence, just by virtue of 

13 certain of these documents coming into evidence, that does not 

14 mean that any claimant against the trust saw, reacted or 

15 anything to those documents. We would ask for that limiting 

16 instruction. 

17 We do feel, as we have indicated in our papers, that 

18 certain of the evidentiary foundation with respect to some of 

19 these documents we think was suspect and but we would just 

20 stand kind of on the papers submitted and, in essence, go 

21 along with the ruling of the magistrate, provided that our 

22 objections have been noted. We don't think that lengthy 
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23 argument is going to be useful under these circumstances. We 

24 understand the court's reaction to these materials. We don't 

25 want to prolong undue court time arguing on a 
page 1017 

page 1018 

1 document-by-document basis. 

2 We would, however, ask for that limiting instruction 

3 that the magistrate has suggested that the court give. 

4 MR. KRAUS: We think that Magistrate Gold's opinion 

5 ought to be affirmed. There's been no evidence that it was 

6 clearly erroneous or contrary to law. 

7 With respect to the instruction that Mr. Bicks 

8 requests, it's not true that there's no evidence that any 

9 union members ever saw these materials. There are union 

10 studies showing that the publications were to be disseminated 

11 to all union he members. There is evidence that the unions 

12 represented asbestos workers including people who are 

13 claimants. 

14 There is ample evidence to support the proposition 

15 that this was information that was available to the claimant 

16 pool and was certainly part of the body of public knowledge. 

17 Your Honor, I think if you were to consider a 

18 limiting instruction, it ought to go two ways. There ought to 

19 be a limiting instruction that there's no evidence that the 

20 1979 TI continuing controversy was seen by any of the 

21 claimants. That there's no evidence that any of the companies 

22 advertisements were seen by the claimants. I think your Honor 

23 we will get into a moras of limiting instructions if you 

24 started to go down that road. 

25 THE COURT: Is there any evidence with respect to the 
page 1018 

page 1019 

1 policy of unions in transmitting this information? 

2 MR. KRAUS: Yes, there is, your Honor. 

3 There are constitutions for each of the unions which 

4 show that they had a requirement they disseminate these 

5 publications to their members. 

6 MR. BICKS: We don't know whether or not a statement 

7 in a union by-law or something was adhered to. 

8 As I alluded to the court, a significant number of 

9 the claimants against the trust are not even members of the 

10 unions. So we do have a fundamental issue as to whether or 

11 not any of this material was at all seen. 

12 We have also presented to Magistrate Gold actually 

13 evidence that we got from the unions that says that union 

14 members, for example, don't look at union newsletters when 

15 they come in the mail. So there was some actual evidence 

16 which indicated quite to the contrary on that. 

17 THE COURT: You can argue it to the jury both ways. 

18 I'm not going to instruct — we're talking generally about 

19 material that's affected knowledge of people in a variety of 

20 direct and indirect ways. The plaintiffs, after all, rely 

21 upon the fact that the knowledge base of the public has been 

22 poisoned so that the direct and indirect effects of the 

23 dissemination has an impact on people directly and indirectly. 

24 I think the same thing can be argued of union 

25 publications. Some people look at material and some people 
page 1019 
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1 throw it away. So you can make the argument. 

2 I will not give a limiting instruction. But the 

3 arguments appear to me appropriate for the attorneys. 

4 Okay. Now, what's the next thing? 
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5 MR. KRAUS: Your Honor, so we're clear for the 

6 record, have you confirmed your ruling affirming Judge Gold's 

7 opinion? 

8 THE COURT: Yes. I've just given my law clerk a note 

9 on top affirmed, so ordered. 

10 MR. KRAUS: Thank you, your Honor. 

11 THE COURT: I got a whole batch of new documents 

12 today. I'm not sure I'm prepared to go over it page by page, 

13 but we can try. 

14 We have a whole problem with respect to Hanson. I 

15 have the Winston & Strawn materials in your materials. We 

16 have a whole batch of materials handed me this morning on 

17 Colucci and Bruce. We have a motion with respect to Lee and a 

18 motion with respect to Wigand. The easiest ones seem to be 

19 the Lee and Wigand motions. 

20 So, let's clear them out. 

21 MR. WAGNER: Mr. Bernick was going to address those 

22 two motions. He's a little delayed. He's supposed to be here 

23 any second. I'm prepared to argue the Hanson motion which we 

24 had set for today and also on the Colucci. 

25 THE COURT: We'll wait for Wigand. We have Hanson, 
page 1020 

page 1021 

1 Hanson was presented with materials today for the first time 

2 and Sunday, right? 

3 MR. BICKS: Sorry, your Honor. 

4 THE COURT: We have materials presented today and 

5 Sunday for Hanson. 

6 MR. BICKS: Right. We had had some discussions with 

7 the court and I told you that I was going to get back to you 

8 with some more specific examples of what Professor Hanson was 

9 going to talk about. I sent a short letter with one of his 

10 law review articles and gave some examples. 

11 THE COURT: I read the article, which I had. I think 

12 I can go through these and try to narrow it down. I have the 

13 Winston & Strawn December 10 letter which has categories. 

14 MR. BICKS: So we can take things off the table, this 

15 letter suggests that Professor Hanson was going to talk about 

16 things that he's not going to talk about. 

17 THE COURT: Let me just clear up the categories. 

18 Youth smoking market, I want to clear off those documents. 

19 MR. BICKS: He had not intended to talk about them. 

20 THE COURT: They are excluded. 

21 MR. WAGNER: One clarification. If they are going to 

22 use documents that talk about youth and talk about something 

23 else, those should be redacted ahead of time so we shouldn't 

24 have to police this any more, is that correct? 

25 THE COURT: Depends on the document, 
page 1021 

page 1022 

1 MR. WAGNER: Right. 

2 THE COURT: I'm got going give you a general ruling. 

3 Try to work it out. I don't want the youth smoking market in 

4 here. If you have a dispute. I'll take care of it. 

5 Then there's the second category, ethnic racial 

6 agenda, specific targeting, those are excluded, those 

7 documents. 

8 Internal tobacco industry documents, that's the big 

9 problem I take it. 

10 MR. BICKS: Your Honor, I don't think it is going to 

11 be that big of a problem. If you seen his law review article 

12 you notice he has used a lot of the internal company 

13 documents. I took what your Honor said and we have gone back 
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and pared down the internal documents that he would talk 
about. I estimated it was going to be about fifteen 
documents. 

THE COURT: They have listed maybe thirty or forty. 

MR. BICKS: Your Honor, we didn't have guidance from 
the court as to whether he could go into that and because 
we're kind of working with a moving target here, we're 
protecting ourselves by being overly exclusive. What we're 
really talking about, and I think it's essential to his 
opinion, he's going to talk about studies and poles which 
address the whole spectrum of awareness issues and there are 
internal tobacco company documents that directly support what 
1022 
1023 

he will say on the central parts his opinion. 

THE COURT: How many documents are we talking about? 

MR. BICKS: I estimate for the court about fifteen 
documents. 

THE COURT: Why don't I get the documents and look 

at them. 

MR. WAGNER: It's impossible for us to tell, since 
the documents we got contained over sixty internal documents. 
They are nothing like what Mr. Bicks is representing here and 
on November 21, when we had our last hearing about Professor 
Hanson, your Honor was very clear. You said he's going to 
have to take internal documents out of his reliance bag. What 
his testimony is supposed to be is information about synergy 
that was released to the public and as a result of that 
information what was the effect on whether or not they were 
fully aware of the risks. 

You couldn't have been more clear. You said internal 
documents by Dixon out, internal documents about lobbying 
out. These internal documents were supposed to be taken out 
of his bag and you said three times at that hearing those are 
out. He was supposed to talk about public statements and 
public's — and asbestos workers awareness of that information 
about synergy that was publicly disseminated by the tobacco 
companies. That was a very clear limit and this is just a 
request for you to go back on that. 

1023 
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MR. BICKS: What we have done is try to comport with 
the substance — 

THE COURT: Excuse me. I can't punch into a fog. 
Give me the documents. I'll look at them. 

MR. BICKS: We'll get the documents to you. 

THE COURT: That seems to be the best way to handle 

it. 


MR. BICKS: Thank you, your Honor. 

THE COURT: So category one is out. 

Category two is out. 

Category three is out, except as an individual 
document may be admissible. 

Legislative lobbying activities, category four is 

out. 


MR. BICKS: Your Honor, may I make a point on that, 
so you know the issue that we're talking about? 

As you know from the opening statement of the 
defendants, they got up and used as one of the sources of 
information, government regulation, and that is one of the 
things that they are saying is out there in the body of 
knowledge, action by the government. 

Professor Hanson at his deposition described for 
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counsel for the defendants concrete examples of the asbestos 
legislative arena where the tobacco companies were citing 
legislation which included some public statements which dealt 
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with the question of the relationship between tobacco and 
asbestos, where they actually affirmatively were resisting and 
fighting legislation that would have addressed the tobacco 
asbestos issue and issuing statements — 

THE COURT: Let me see the statements. I can't deal 
with it in the abstract. Generally, I excluded legislative 
material. If there's specific documents that warrant 
admission. I'll look at them. But I can't otherwise help. 

MR. WAGNER: Your Honor, just for a little bit of 
information. We attached as Exhibit 2 I believe to the letter 
the order that you had and that contains the orders that you 
have made on lobbying. If it was a specific admission, a 
nonhearsay admission, that one of the companies made before 
Congress or a regulatory agency that could come in, but 
evidence of misstatements or other things, all of that was 
out. 

THE COURT: This was out with respect to the state of 
mind and knowledge that there existed a problem and that's a 
slightly different issue and if I have documents I'll look at 
them. 

Exhibits not provided at all, five, is excluded. 

MR. BICKS: Your Honor, on that, I think this is 
essentially a matter of housekeeping. 

THE COURT: Give me documents. I don't have anything 
from you. All I have is the Winston & Strawn materials. They 

1025 
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make a point. 

Then there's exhibits identified at Hanson's 
deposition. . Generally, those are excluded, too. I'll be 
happy to look at particular documents. 

MR. BICKS: I think that's fine, your Honor. Again, 
I don't think there's much of an issue there. 

THE COURT: All right. So that rules on the — 

MR. WAGNER: One request, your Honor. 

THE COURT: — on the Winston & Strawn application 

of December 10. 

MR. WAGNER: Your Honor, may I request that we get 
these documents today? Obviously, they have pulled the 
documents and for them to identify the few that they want to 
give you as examples — 


THE COURT: The sooner they get them to you the more 
likely I am to view their needs with favor. 

MR. WAGNER: Right. In an orderly way. That's the 
problem. We have no orderly way to deal with this. 

THE COURT: I understand. 

MR. WAGNER: We're getting lists upon lists. 

THE COURT: Okay. 

Now, we have the material received in the 
communication this morning from Womble Carlyle, objections and 
counterdesignations to the Colucci and Bruce depositions. I'm 
prepared to go over these right now with you designation by 
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designation, although there are quite a few of them. We do 
have a few minutes. 


MR. BICKS: Your Honor, did you get our letter as 
well on the Colucci and Bruce? We highlighted what we thought 
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5 to be the key issue on the prime time interview that these two 

6 individuals had given. 

7 THE COURT: I don't see it here. It may have come 

8 in, but I don't see it. I'll be able to work from this I 

9 think. 

10 Are there any preliminary remarks that either side 

11 wishes to make about these two? 

12 MR. BURTON: Dal Burton on behalf of R.J. Reynolds. 

13 We submitted a letter to your Honor this morning and 

14 given the length of the deposition we thought while we're 

15 obviously ready to go through on a designation-by-designation 

16 basis, that with some guidance from the court as to certain 

17 categories we might be able to make some progress. 

18 We'll proceed as the court prefers. We think your 

19 Honor was very clear with respect to the Prime Time Live 

20 testimony and that that was by your previous order, no 

21 reference or use of that was to be made. 

22 As we read the transcript, what they are trying to do 

23 is really back-door that issue by not referring to the 

24 videotape but taking the transcript and simply reading 

25 portions of it and asking the witness whether that's what he 
page 1027 

page 1028 

1 said. 

2 Our contention is that that's not only a leading 

3 question but that it's hearsay and shouldn't come in. I've 

4 seen their letter this morning. They say 801(d)(1) or (2) 

5 addresses the issue. 

6 THE COURT: Yes, I saw that. 

7 MR. BURTON: As I read 801(d)(1), it doesn't address 

8 the issue at all. It talks about a prior testimony under 

9 oath, which that clearly isn't. To the extent that it talks 

10 about the use of testimony or statements that are not under 

11 oath, it's only to rebut an allegation that the witness has 

12 somehow fabricated something. That's not what the plaintiffs 

13 were using it for. We think that's a pretty clear attempt to 

14 back-door the ruling on the Prime Time Live. 

15 On the that issue, if the court is inclined to permit 

16 them to do that, we think that resurfaces the Fifth Amendment 

17 issue because Dr. Colucci has taken the Fifth Amendment in 

18 connection with questions that reveal his true motive and 

19 purpose in giving that interview was part of a plan to extort 

20 money from Reynolds. 

21 We believe if he's permitted to talk about that, we 

22 ought to be able to cross-examine him with respect to the 

23 scope of the direct as well as his credibility which would 

24 allow us to go into that. 

25 With respect to the other categories in our letter, 
page 1028 

page 1029 

1 we believe your Honor has been clear that litigation 

2 misconduct or litigation conduct and strategy is out. We have 

3 attached a couple of exhibits that we believe reflect that 

4 kind of strategy and about which there have been 

5 designations. 

6 The third category has to do with colloquy of counsel 

7 and privileged instructions. It was our understanding from 

8 your Honor that that was not to be done, yet those appear. 

9 The fourth category deals with a document that was 

10 excluded on December 1. As your Honor may recall, it's a 

11 document from Tony Colucci in which he talks about the 

12 percentages of asbestos workers that smoke and the parties 

13 reached a stipulation that the document would be excluded in 
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return for a stipulation that that information was available 
in the '85 Surgeon General's report. Yet, again, there are 
significant designations on that topic. 

The final category is leading questions. Dr. Colucci 
is a former Reynolds scientist. He's been involved in 
litigation with Reynolds. He is clearly not a friend of 
Reynolds. Indeed, he is a friend of the plaintiffs. All the 
information that we have suggests that his attorneys' fees in 
this case for his private attorney are even being paid by the 
plaintiffs or the plaintiffs' counsel. Under those 
circumstances, we don't believe that the plaintiffs ought to 
be able to ask leading questions. 

1029 
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If your Honor has had a chance to look at the 
transcript, I think you will see there are a litany of leading 
questions and we would object to those. So with those 
categories in mind, if we got some guidance I think we could 
work some things out or, as I said, we can go page and line if 
the court would prefer. 

MR. BICKS: The only comment I would make, your 
Honor, with respect to the Prime Time interview we had 
understood from the court your concern that we not come in 
here and play TV footage to a jury. And we're not doing 
that. We took out of the deposition any clip within the video 
deposition of the TV interview. We took that out. But both 
of these witnesses were under oath and were shown their 
interview statements. They reaffirmed them under oath. 

THE COURT: Didn't you ask them to make a direct 
statement during the deposition? What did they say on the TV 
interview? Let's see if they said that X lied. 

MR. BICKS: Correct. 

THE COURT: Didn't you ask them on the deposition 

did X lie? 


MR. BICKS: Yes. 

THE COURT: Why can't you use that? 

MR. BICKS: I don't think it's an issue. Then the 
questions started in with: You said the position of the 
company was a lie? Yes, I did. Was it a lie? Is it a lie 

1030 

1031 


today? Yes, yes, yes. 

And what we tried to do was cut out any preliminary 


THE COURT: Didn't you ask him a definitive, direct 
statement: Did the company lie, X? Were all of your 

questions keyed to the interview? 

MR. BICKS: Well, they started with the interview and 
then once the witness said, yes, that was my view, it's my 
view today, then we went into where did the company lie, how 
did they lie and the witness explained. 

THE COURT: I'll look at it. I don't see why you 

need in a well-run deposition the TV material. 

MR. BICKS: Your Honor — 

THE COURT: If he said it under oath right, then and 

there? 

MR. BICKS: I don't think we have an issue about 
that. If in an answer the witness slipped in Prime Time or 
Donaldson or something like that, I don't think that's a big 
issue. But if it is, we can take it out of the tape. 

THE COURT: Let me look at the designations. Maybe 
that's the best way to proceed. 

MR. BICKS: Do you have the transcripts, your Honor? 
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23 THE COURT: Well, I have this mass material that was 

24 delivered this morning. 

25 MR. BICKS: I apologize for that, your Honor, 
page 1031 

page 1032 

1 THE COURT: There's no apology needed. That's what 

2 I'm here for, to go over these things. 

3 I have Bruce designations. The yellow is the 

4 plaintiffs' right? 

5 MR. BICKS: Right, yellow is plaintiffs on the left, 

6 defendants' is blue on the right. Where there's an objection, 

7 it's indicated in red. 

8 THE COURT: Or blue. 

9 Page 10 there's a blue designation, lines 10 to 18. 

Lth that? That comes in. 

I don't think there's an objection to 

Page 16, lines 14 to 24, why is that 

to 10, what's the problem? 

You're working now off of the plaintiffs' 
:endants' counters? 

I have here what was delivered to me this 


Right. 

We're all on the same page? 

Yes. I think what we're dealing with 
just background questioning. 

I understand what we're dealing with. 


1 I've got objections. I just want to rule on them. If the 

2 objections are withdrawn, then I don't have to rule on them. 

3 But I have red marks along here indicating there are 

4 objections and I don't see any reason for objecting. 

5 MR. BICKS: Right. The objections are 1615 to 1624. 

6 We'll withdraw. 

7 THE COURT: Everything designated and counter 

8 designated up to page 25 comes in. 


10 

What's the problem 

11 

MR. BICKS 

12 

that. 

13 

THE COURT 

14 

objectionable? 

15 

17, lines 

16 

MR. BICKS 

17 

objections to the < 

18 

THE COURT 

19 

morning. The depo; 

20 

24, 2000, which is 

21 

MR. BICKS 

22 

THE COURT 

23 

MR. BICKS 

24 

now, your Honor, i; 

25 

THE COURT 

page 

1032 

page 

1033 


9 

26 

comes 

in. 

10 

33 

comes 

in. 

11 

34 

comes 

in. 

12 

48 

comes 

in. 

13 

56 

comes 

in. 

14 

64 

comes 

in. 

15 

63 

comes 

in. 

16 

65 

comes 

in. 

17 

6 6 

comes 

in. 

18 

67 

comes 

in. 

19 

73 

comes 

in. 

20 

74 

can come 

21 

75 

comes 

in. 

22 

80 

comes 

in. 

23 

00 

00 

comes 

in. 

24 

86 

and 87 

, t 


and 87, that's hearsay, but I'll allow it. 

These are scientists working together. They should 


25 

page 1033 
page 1034 

1 know what each others' views are. 

2 90 comes in. 

3 92 comes in. 

4 94 comes in. 
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5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


91 comes in. 

95 comes in. 

96 comes in. 

97 comes in. 

102 comes in. 

114 comes in. 

115 comes in. 

119, 120 comes in. 

122 comes in. 

123 comes. 

127 comes in. 

128 comes in. 

129 comes in. 

130 doesn't come in. I don't want the Prime Time 

in . 

131 doesn't come in. I don't want the Prime Time. 
133, I don't want that. 

134 does not come in. 

135 does not come in. 

136 does not come in. 

137 doesn't come in. 

1034 

1035 

138 does not come in. 

139 doesn't come in. 

140 doesn't come in. 

142 doesn't come in. 

143 doesn't come in. 

144 it seems to me comes in. There's no reference to 
the Prime Time. 

MR. BURTON: Your Honor, that's an example of exactly 
what they did. If you see the reference at the top of page 
144 it's says: Do you see what it is at page on mine, page 
27? That is a reference to the transcript of the Prime Time 
Live. 

THE COURT: I know. We're not letting that in. 

MR. BURTON: I understood you to say that was coming 

in. 

THE COURT: Not the page 27. 

Why don't you just — you see, he says answer at line 
10: I think over the years they had just continuously 

withheld the truth and not told the American public. That 
comes in. 

There's no reference to TV on page 144. I'll allow 

it. 

145 does not come in, the suit against him. 

I'll allow 146. 

147, that whole page is out. There's a reference to 

1035 

1036 

Donaldson. 

148 can come in. 

149 is out. Black widow spiders. 

150 I'll allow. 

161 I'll allow. 

162 I'll allow. 

163 I'll allow. 

165 I'll allow. 

166 and 167, I'll allow his opinions on epidemiology 
because he's talking generally about that. 

Then we have the deposition of Bruce on June 9. I 
don't understand why there are objections. 

When did you come in work at Reynolds? 
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14 Who is objecting to that? 

15 MR. BICKS: The point is, your Honor, this is just an 

16 attempt to waste time. We've already gone through this three 

17 times in the deposition. What the defendants are trying to do 

18 is bog down the deposition with stuff that is just going to 

19 take up unnecessary time. 

20 THE COURT: 175, 176, 177, 178 are permitted. It's 

21 not that much. 


22 


180, 

181, 182, 183, 184, 185, 186, 

187 

come in. 

23 


221, 

222, 223, permitted. 



24 


227, 

228, permitted. 



25 


240, 

241, 242, 243, permitted. 



page 

1036 





page 

1037 





1 


244, 

permitted. No. That's out. 

244 

is a reference 

2 

to Prime Time 

:. I don't want that. 



3 


MR. 

BURTON: Your Honor, I'm sorry. 

I 

didn't hear 

4 

you. 

What did you say? 



5 


THE 

COURT: 244 is out. 



6 


MR. 

BURTON: 244? 



7 


THE 

COURT: Is out. 



8 


MR. 

BURTON: Thank you, your Honor. 



9 


THE 

COURT: 266, 267 are in. 



10 


270, 

271, 272, 273, 274 are in. 




11 277 is out. 

12 278 is in. 

13 279 is out. We're back to black widows again. 

14 280 is out, TV. 

15 282 is out. 

16 283 is in. 

17 Okay. That takes care of that. 

18 I have the Colucci materials marked. What I suggest 

19 I do is put these aside for a moment because I see that we're 

20 ready to argue the Wigand and the Lee materials. 

21 Now, I have a number of documents, 42820, which were 

22 in the materials I think presented this morning. Why do I 

23 have these documents? 

24 MR. BURTON: Your Honor, those are a couple of 

25 exhibits that are referred to in the Colucci designation that 
page 1037 

page 1038 

1 we believe involve litigation conduct and testimony about them 

2 should be out, so they go with the Colucci package. 

3 THE COURT: I'll look at the Colucci package in a few 

4 minutes. File and docket all of those. 

5 Okay. You can file and docket these, too. 

6 All right. Then let's get to Wigand. 

7 MR. WESTBROOK: Your Honor, counsel has just arrived 

8 and I didn't have a chance to confer with him on this. It may 

9 not be a problem. 

10 Basically, your Honor, as you know, on the defense 

11 motion the court has kept out testimony from Dr. Wigand about 

12 threats by the industry, calls to his house. I think bullet 

13 in the mailbox was the item they used. This is the other side 

14 of the coin. 

15 As part of this, what we term as a smear campaign 

16 against Dr. Wigand, the industry hired investigators to probe 

17 every facet of his life, domestic relations, what he 

18 purchased, where he purchased it. They came up with a dossier 

19 that they published. After that Dr. Wigand went public with 

20 his allegations. The dossier was investigated and found 

21 mostly to be without any factual basis whatsoever. 

22 Even as the things that may have factual basis about 
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23 Dr. Wigand's domestic relationship may be, we think that is 

24 irrelevant and a sideshow. 

25 In addition to that the industry also sued Dr. Wigand 
page 1038 

page 1039 

1 and a lot of this information was involved in an a lawsuit 

2 claiming that he breached his confidentiality agreement by 

3 talking with the plaintiffs, etcetera. That was all resolved 

4 and resolved as part of the settlement agreement with the 

5 states and we don't think that should be opened up here. 

6 I think Dr. Wigand's testimony about what he did at 

7 Brown & Williamson, what he did stands on its own two feet. 

8 We need to stay away from items as certainly mentioned in the 

9 dossier and that type of characterization. 

10 MR. BERNICK: We have no objection to that. We want 

11 to build on it a little bit. 

12 The court has already ruled that issues concerning 

13 alleged threats made to Mr. Wigand are not coming before the 

14 jury and I take it we all know we are operating under that 

15 restriction. 

16 We would agree that information that is the subject 

17 of their motion would not come before the jury as well. They 

18 want to extend it to make sure that Mr. Wigand doesn't start 

19 to make allegations from the stand regarding allegations that 

20 somehow he couldn't speak out after he left, allegations that 

21 would implicate the confidentiality agreement. 

22 Allegations relating to his health benefit 

23 situation. The litigation over the confidentiality agreement 

24 extended not only to the confidentiality agreement, whether 

25 there was a breach, but also to his claims that somehow his 
page 1039 

page 1040 

1 health benefits had been suspended or that other aspects of 

2 his employment rights had been breached. We would like to 

3 wrap all of that in and not have that come before the jury. 

4 MR. WESTBROOK: Your Honor, all we had intended to do 

5 — and I think this might be the way to handle it — is to 

6 ask Dr. Wigand in a general way when you left Brown & 

7 Williamson did you have some disputes with the company, have 

8 those disputes been resolved. 

9 THE COURT: Okay. 

10 MR. BERNICK: I'm not sure why that's necessary. It 

11 makes it sound as if we no longer have any issue with 

12 Mr. Wigand. We have all kind of issues with Mr. Wigand 

13 regarding the claims he's making. 

14 THE COURT: Then leave out of the resolved. Did you 

15 have disputes? 

16 MR. BERNICK: There's one other matter of a general 

17 nature relating to Mr. Wigand and other specific matters. I'm 

18 assuming we're going to hear the depositions first, this 

19 morning. 

20 MR. WESTBROOK: Yes. Dr. Wigand, assuming his 

21 schedule permits, will be the first witness after lunch. 

22 MR. BERNICK: I don't know if your Honor wants to 

23 take up specific issues as to documents at this time. 

24 MR. WESTBROOK: We should. 

25 THE COURT: Let's go. 

page 1040 

page 1041 

1 MR. BERNICK: The more general issue pertains to 

2 Mr. Wigand's representation. Mr. Wigand developed an 

3 attorney-client relationship with Ron Motley, who used to be 

4 present here for his firm, and I'm sensitive to the court 
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5 injunction that there not be any reference to lawyers who are 

6 involved in underlying events but are appearing at this 

7 trial. 

8 If Mr. Motley is not going to be present here, are we 

9 free to mention his name or is there any continuing issue with 

10 that? 

11 MR. WESTBROOK: Your Honor, we would certainly 

12 object. I thought your prohibition went to law firms and we 

13 have tried to be scrupulous about taking the law firms off or 

14 any involvement with the law firm. That's going to implicate 

15 things, if they start talking about my law firm. 

16 MR. BERNICK: I want to bring out the fact of his 

17 relationship with lawyers who are interested in pursuing 

18 litigation against the tobacco industry and had a previous and 

19 continuing involvement in asbestos litigation. Should I just 

20 make reference to a lawyer or lawyers not using the name? 

21 Would that be satisfactory? 

22 MR. WESTBROOK: I guess we'll have to see how the 

23 questions go, your Honor. If you're going to do it without 

24 being specific and try to get out the fact that Dr. Wigand has 

25 consulted with law firms, I don't think there's a problem in 
page 1041 

page 1042 

1 that regard. 

2 THE COURT: Okay. 

3 MR. BERNICK: The other thing pertains to my firm. 

4 My firm represented Brown & Williamson in connection with an 

5 investigation by the justice department that's now closed 

6 concerning fire safe cigarettes. 

7 After Mr. Wigand left of the employment of Brown and 

8 Williamson, he became a person that was interviewed and indeed 

9 deposed in connection with that investigation. He had his own 

10 counsel in connection with that deposition but we also 

11 represented him at the same time we represented the company 

12 and we do not want Mr. Wigand to be making any kind of 

13 reference during the course of his testimony before the jury 

14 or otherwise to the fact that my firm has had any relationship 

15 with him, again, pursuant to the same order that the court has 

16 issued. 

17 THE COURT: All right. Instruct the witness. 

18 MR. WESTBROOK: Yes, your Honor. We will tell him 

19 that. 

20 MR. BERNICK: Also, I can take this up with counsel 

21 separately on the Yeaman memo. 

22 Your Honor briefly ruled that the memo by the former 

23 general counsel of Brown & Williamson in 1973, that there's 

24 not to be a reference that he was a lawyer at the company, but 

25 instead an executive. If the document is used, Mr. Wigand 

page 1042 

page 1043 

1 won't be referring to him as a lawyer. 

2 MR. WESTBROOK: In connection with Dr. Wigand's 

3 testimony, he is going to identify certain individuals and 

4 documents as attorneys. Documents, for instance, commenting 

5 on science and how science should be done. The concern is we 

6 not get into other litigation. With regard to Addison Yeaman 

7 he is going to say one way or the other. Part of the 

8 Dr. Wigand's testimony is lawyers were directing scientists at 

9 B&W. 

10 THE COURT: I don't see how that can be avoided. 

11 MR. BERNICK: I focus specifically on the Yeaman 

12 document itself. The court has ruled previously on that. 

13 THE COURT: Try to keep that information out. 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



14 MR. WESTBROOK: To be clear for the record, your 

15 Honor's ruling was that when we publish the document to the 

16 jury, rather than highlighting Yeaman an a lawyer but a high 

17 executive. He may say he knew he was a lawyer. 

18 MR. BERNICK: It's real simple. Tell him not to. 

19 Tell him what the court has ruled. I don't know how that's 

20 any different from any other ruling in limine with regard to a 

21 witness. 

22 Plaintiffs' 8940 is a memo that may be proffered. 

23 It's designated for Mr. Wigand. This is relating to 

24 transdermal nicotine patches and the transdermal nicotine 

25 business. We don't know how it has any real relationship to 
page 1043 

page 1044 

1 this case. There's all kinds of documents that talk about 

2 cigarettes. It's involving nicotine and people smoking or 

3 nicotine. This injects a whole separate issue into the case, 

4 which is what are the implications of the transdermal nicotine 

5 with regard to the cigarette business. 

6 We would argue under rule 403 it has no probative 

7 value. 

8 MR. WESTBROOK: The only portion we intend to use 

9 Dr. Wigand on is an admission in the document — is a 

10 admission that the danger of nicotine as an addiction and the 

11 transdermal patch is the setting in which it came out. I 

12 don't think it's prejudicial to discuss that. 

13 THE COURT: I'll allow it. 

14 MR. BERNICK: Another document is a BATCO document, 

15 30941. Again, your Honor has now ruled with regard to BATCO 

16 that there's a finding of conspiracy. There's no indication 

17 that this document was ever issued. It is a draft document 

18 produced from BATCO's files and, therefore, there's no real 

19 predicate for saying it's in furtherance of anything. 

20 I don't believe there's any testimony to the fact 

21 that it was actually issued. If counsel has got some 

22 testimony that provides that nexus, our position might be 

23 different, but a draft document is not in furtherance of 

24 anything. 

25 MR. WESTBROOK: As the court may have noticed from a 
page 1044 

page 1045 

1 lot of these documents, the industry marked a lot of things 

2 draft. You will see on the last page of this document that 

3 it's noted to be copied to other individuals, copied to and 

4 the name is hard to read and the date it was sent. I would 

5 think the fact that someone typed draft at the top and 

6 initials and the date are on there and then also who it was 

7 sent to within the company indicates that people were acting 

8 on that. In fact, there are an awful lot of documents that 

9 draft was put on by the industry. 

10 THE COURT: I'll allow it. 

11 MR. BERNICK: They have had time to go take the 

12 deposition of anybody to find out — this has not been 

13 introduced by Brown & Williamson. The fact that it was copied 

14 to somebody as a draft doesn't mean it was issued as a formal 

15 document. Again, we're talking about a BATCO document where 

16 they have to show that it was actually in furtherance of a 

17 conspiracy. They have a long ways to go to find that anybody 

18 did anything as a result of this document. 

19 THE COURT: They don't have to do it. They don't 

20 have to do anything, if it's in furtherance of the general 

21 conspiracy. I will allow it. They can't take depositions 

22 indefinitely with respect to every possible document. As it 
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23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 


is these litigations are enormously expensive. 

MR. BERNICK: Plaintiff's Exhibits 9108 is another 
memo that doesn't deal with cigarettes. It deals with snuff. 

1045 

1046 

There's a long discussion. Significance of snuff, snuff 
litigation. 

I think what they probably want to use is their 
statement on the page: We expect the plaintiff's causation 
case to be perceived as persuasive to the jury. That's a 
causation case with regard to stuff. 

THE COURT: I don't see why we need to introduce 

snuff. 

MR. WESTBROOK: Can I have the number on that one? 

MR. BERNICK: Yes. It's 9108. 

THE COURT: Excluded. 

MR. WESTBROOK: Your Honor, the memorandum itself is 
not the significance of this document. The document as we had 
it actually has a cover memo and the cover memo is what we 
were interested in, your Honor. We would agree to take off 
that reference to snuff. 

The cover memo is in furtherance of Dr. Wigand's 
testimony. This is a memo to Dr. Wigand by Kendrick Wells 
indicating that Dr. Wigand should look at this memo and return 
it to Mr. Wells so there wouldn't be a copy in Dr. Wigand's 
files. That's the significance. We can take off the 
substantive memo behind it. 

THE COURT: Okay. 

MR. BERNICK: Why is the covering memo saying return 
a document that relates to snuff pertinent to this case? 

1046 

1047 

THE COURT: It shows the general view of how these 
documents that might show some form of guilt are to be covered 
up. I'll allow it. I don't know whether that is the 
inference I would draw, but the jury might. 

MR. BERNICK: The body of the document won't be 

offered. 

MR. WESTBROOK: We won't attach that to the memo when 
it goes in. 

MR. BERNICK: That point it's worse. This would 
suggest it's something else. 

MR. WESTBROOK: We will not refer to the body of the 

document. 


MR. BERNICK: Maybe I'll have to now. Okay. 

There's another couple of documents. There's a 
document I know your Honor previously has ruled with regard 
to, 90. This is a conference on litigation in the United 
States that took place in June of 1984. I believe what the 
plaintiffs want to show is portions of the document that talk 
about there being the need for the involvement of U.S. 
lawyers. For example, consequently, we should arrange meeting 
in London with BAT legal, perhaps with Bob Northrop, to 
delineate more specific counsel to the BAT, including 
proposals for the structure and organization of BATs and 
programs and statements which would hold to the minimum 
feasible level. Their potential effect on U.S. products 

1047 

1048 


liability hinges indeed, it 
about recommendations about 
BAT statements and programs 
comprehensive review of the 


says here, on their conclusion 
the structuring and labeling of 
can be made only after a 
facts. Not enough facts are known 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



5 to propose conclusions at this point. And fact gathering 

6 would be important, an immediate requirement for the 

7 development of lawyer recommendations. 

8 The recommendations have never been produced. We 

9 submitted an affidavit previously to the court that project 

10 Rio, which was the principal focus of this conference, went 

11 forward to completion. 

12 The affidavit further says it was not directed by 

13 lawyers. So once again we have a situation where there's some 

14 internal discussion of lawyers but there's no proof, no 

15 evidence that there was any actual recommendation, much less 

16 action taken that had the effect of impairing or affecting 

17 research. 

18 I don't believe that the plaintiffs will be able to 

19 offer that up to the court. So we would object to this 

20 document under Rule 403. 

21 MR. WESTBROOK: Your Honor, this document is in 

22 furtherance of Dr. Wigand's testimony that lawyers were 

23 involved in all phases of research from conception on 

24 through. And the document itself, another portion of the 

25 document indicates, direct lawyer involvement is needed and 
page 1048 

page 1049 

1 all BAT activities pertaining to smoking and health from 

2 conception to every step of activity and it talks about the 

3 fact that your Honor had alluded to last week I believe that 

4 B&W was concerned that BAT over in England be sure to keep its 

5 scientist in line as well. 

6 BAT legal acknowledges the need for lawyer 

7 involvement in the project and it goes on. This was part of 

8 the overall plan that one aspect of the company could not be 

9 acting on its own with the scientists, that everyone had to 

10 stay in line that your Honor referred to last week, the 

11 international aspect of the conspiracy and this is Brown & 

12 Williamson and BAT talking together about how they are going 

13 to jointly keep the scientists under the control of the 

14 lawyers and that's what this document talks about and it's in 

15 furtherance of Dr. Wigand's testimony about what he observed. 

16 MR. BERNICK: Dr. Wigand arrived at this company five 

17 years after this document. 

18 MR. WESTBROOK: He talks about this was the policy in 

19 effect when he got there as well. 

20 THE COURT: I'll allow the document. 

21 MR. WESTBROOK: There's finally a handwritten memo 

22 dealing with asbestos abatement at Brown & Williamson's 

23 facility. This is a document written by Richard Shepard 

24 pertaining to building four. It talks about abatement 

25 specifications, 
page 1049 

page 1050 

1 THE COURT: I don't see why we need that. 

2 MR. WESTBROOK: Dr. Wigand was involved in Brown & 

3 Williamson's concerns about asbestos and Brown & Williamson 

4 had a high percentage of smoking employees. In fact, it had a 

5 large number of employees whose job it was to smoke. 

6 He knew about synergy and he was concerned about 

7 asbestos and smoking synergy and Brown & Williamson's 

8 facilities were monitored to make sure that asbestos was not 

9 getting into the air where Brown & Williamson' employees 

10 worked. It's an internal concern about an external problem 

11 they said didn't exist. 

12 MR. BERNICK: Asbestos had to be abated everywhere. 

13 THE COURT: This is 1992 document. 
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10 

11 

12 

13 

14 

15 

16 
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18 

19 
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22 
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MR. BERNICK: 1992. 

THE COURT: Everybody was doing that in their 

buildings. 

MR. WESTBROOK: They were deny synergy. 

THE COURT: No. 1992 everybody was taking asbestos 

out. 

MR. WESTBROOK: In fact, what Brown & Williamson was 
doing there, not taking it out, monitoring, making sure that 
the asbestos fibers were not getting into the air of the 
employees breathing so on. 

THE COURT: In 1992 we were doing it in this building 
and throughout the federal government. I'm not going to allow 

1050 

1051 

that. It will confuse matters. 

MR. BERNICK: I believe that is all we have in the 
way of documents with regard to Mr. Wigand. 

Do you want to take up Dr. Lee? 

THE COURT: Yes, I do. 

MR. MANSFIELD: In connection with the discussion we 
had the other day about conspiracy, I want to make sure that 
we have a continuing objection to documents such as the BAT — 
BATCO document as coming in against Lorillard and perhaps the 
other defendants as well and that we don't have to make that 
objection each time. 

THE COURT: Yes. You have a continuing objection. 

MR. MANSFIELD: Thank you, your Honor. 

MR. BERNICK: Your Honor, with respect, we intended 
to raise this as a general proposition today, to avoid 
inundating the court with a whole bunch of objections if at 
all possible. If your Honor has determined there's this broad 
overall conspiracy, we have to take up what documents are 
truly in furtherance of the conspiracy. 

As we go through the documents that are being offered 
up, every day we'll have 25, 30 or 40 documents and each 
company has to preserve its position with regard to documents 
that are produced from another company's files. We've been 
struggling with how to preserve our record on this without 
impeding the court's progress in the case. 

1051 

1052 

The only thing that we can think of is that perhaps 
at the end of each day or at some reasonable point in time we 
will submit a list to the court where each of the defendants 
will state their objections to documents that have been 
proffered from files of other companies, that those documents 
shouldn't come in against them because they are not in 
furtherance. Would that be a satisfactory procedure? 

THE COURT: Yes, it would be. 

MR. BERNICK: Can I inquire also, did your Honor 
receive a list now of the documents that have come into 
evidence. 

THE COURT: Yes. I have it from the plaintiff, not 
from the defendant. 

MR. BERNICK: Okay. 

MR. BERNICK: I believe we submitted one for the 
defendants as well. 

THE COURT: Had it come in the form of a looseleaf? 

MR. BERNICK: It was not a looseleaf. We'll 
double-check with your office to make sure you've got that as 
well. 

THE COURT: I didn't see it. Everything comes 

across my desk eventually. 
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23 MR. BERNICK: With regard — 

24 MR. WESTBROOK: Steve Fink was going to speak to Lee 

25 and we could get to Colucci, because I'm told we need to do 
page 1052 

page 1053 

1 some cutting on that. 

2 MR. FINK: Your Honor, with respect to Dr. Peter Lee, 

3 this issue has come up a number of times during the trial. 

4 Defendants have objected vociferously on the issue of whether 

5 or not doctor Dr. Lee's analysis of synergy, the lethal 

6 smoking asbestos combination, whether those documents were in 

7 their files and have obtained limiting instructions in that 

8 regard. 

9 Your Honor, the record, and we have submitted a 

10 number of documents as an evidentiary proffer, clearly 

11 demonstrates that whether or not the review in question was in 

12 the files of any of these companies, they clearly were on 

13 notice of the conclusions that Dr. Lee reached and most likely 

14 it was in their files at one point in time. 

15 We found, in particular, that with respect to 

16 Dr. Lee's critique of the 1979 Surgeon General's report that 

17 indeed that is a document that was in their files. We think, 

18 your Honor, that we're entitled to a corrective instruction at 

19 this point based on the record that we put before the court 

20 and I'll run through that briefly, some of the highlights for 

21 you, to a curative instruction to the jury letting them know 

22 in a Dr. Lee was a consultant for the tobacco industry and in 

23 regular contact with the tobacco industry. 

24 THE COURT: I have in mind all the evidence. What 

25 is the motion before me? 
page 1053 

page 1054 

1 MR. FINK: I'm sorry. 

2 THE COURT: I have in mind that evidence. What is 

3 the motion before me? 

4 MR. FINK: The motion is for a curative instruction 

5 that Dr. Lee was a tobacco industry consultant in frequent 

6 contact with the tobacco industry. 

7 THE COURT: I'm not going to make such a specific 

8 ruling. I excluded Dr. Lee as to some, did I not? 

9 MR. FINK: You have not excluded, your Honor. 

10 THE COURT: What did I do with Dr. Lee? Did I limit 

11 it at all? 

12 MR. FINK: You have given a limiting instruction. 

13 THE COURT: I will eliminate the limit. That's as 

14 far as I'll go. 

15 MR. BERNICK: What we're talking about is that one 

16 document that contains the statement at the end regarding 

17 synergy is a document itself about synergy. 

18 THE COURT: Yes. 

19 MR. BERNICK: The way that this came up, remember 

20 that the documents were tendered to the witness and it was 

21 said to the jury when the documents were tendered, were you 

22 aware of this kind of document from the defendants' files? 

23 That's what precipitated this whole thing. And it's still 

24 true that the one document relating to synergy has not been 

25 produced from the defendants' files. The document that was 

page 1054 

page 1055 

1 found — which may have existed in the Reynolds files — was a 

2 different document. That was Mr. Lee's commentaries on the 

3 1979 Surgeon General's report. 

4 THE COURT: I don't see why we need that under my 
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5 


ruling with respect to conspiracy. All I have to say is that 

6 this document may be used against all of the defendants. 

7 Isn't that what you want? 

8 MR. FINK: Yes, your Honor. 

9 THE COURT: At some appropriate time give me the 

10 document and I'll say I limited this document. It now may be 

11 used against all defendants. 

12 MR. BERNICK: The limitation that you imposed before 

13 was with regard to the statement about where the document was 

14 found, because again — 

15 THE COURT: That I don't want. 

16 MR. BERNICK: I understand. 

17 THE COURT: Where the document was found is of no 

18 relevance. Why don't you write up a little statement, a 

19 stipulation, and I'll put it in. 

20 MR. FINK: We'll do that, your Honor. 

21 THE COURT: Okay. That takes care of Lee. 

22 I have to go through all of the Colucci materials and 

23 give you rulings, right? 

24 MR. BICKS: That would be helpful. We have to cut 

25 the tape, 
page 1055 
page 1056 

1 THE COURT: Okay. I'll do it. 

2 Page 15 comes in. 

3 I am now referring to the January 6, 2000, deposition 

4 of Anthony V. Colucci. 

5 Page 50 comes in. 

6 Page 51 comes in. 

7 Page 53 comes in. 


8 


54 

in . 

9 


55 

in. 

10 


56 

in . 

11 


57 

in . 

12 


MR. 

BICKS: Can I ask you to use the microphone? 

13 

We' re 

having 

a hard time hearing you. 

14 


THE 

COURT: Sorry. I beg your pardon. Do you want 

15 

me to 

repeat 

what I just said? 

16 


MR. 

BICKS: Would you mind? We're having a hard time 

17 

picking it up. 

18 


THE 

COURT: What's the last page? 

19 


Everything comes in up to 64, which is where I am 

20 

now. 



21 


76 

comes in. 

22 


77 

comes in. 

23 


78 

comes in. 

24 


79 

is in. 

25 


84 

is in. 

page 

1056 



page 

1057 



1 


85 

is in. 

2 


86 

is in. 

3 


87 

is in. 

4 


00 

00 

is in. 

5 


89 

is in. 

6 


90 

is in. 

7 


91 

is in. 

8 


92 

is in. 

9 


93 

is in. 

10 


94 

is in. 

11 


95 

is in. 

12 


96 

is in. 

13 


108 

and 109 are in. 
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14 


110 

is 

in. 



15 


113 

is 

in. 



16 


114 

is 

in. 



17 


115 

is 

in. 



18 


117 

is 

in. 



19 


118 

is 

in. 



20 


119 

is 

in. 



21 


120 

is 

in. 



22 


122 

and 123 are in. 


23 


127 

is 

out, excluded. 


24 


128 

is 

out. 



25 


129 

is 

out, but you may put in on 129 lines 

11 to 

page 

1057 






page 

1058 






1 

22 . 






2 


130 

is 

in. 



3 


140 

is 

out. 



4 


I take 

it the 

bottom of 140 and the top of 

141 are 

5 

references tc 

i the Wall 

Street article. I don't want 

that. 

6 


MR. 

BURTON: 

That's correct, your Honor. 


7 


THE 

COURT: 142 and 143 are out. 


8 


156 

is 

in. 



9 


157 

is 

in. 



10 


158 

is 

in. 



11 


195 

is 

in. 



12 


196 

is 

in. 



13 


197 

is 

in. 



14 


198 

is 

in. 



15 


202 

and 203 are in. 


16 


Now, 

we 

:'re at 

the deposition of February 1, 

2000. 

17 


240, 

241, 242 

are in. 


18 


I'm 

going to 

have to allow 244 and 245 in. 

even 

19 

though there' 

s a 

. reference to litigation. 


20 


251 

is 

in. 



21 


253 

is 

out. 



22 


254 

is 

out. 



23 


255 

is 

out. 



24 


256 

is 

out, except at lines 19 to 22, which 

are in on 

25 

page 256 






page 

1058 






page 

1059 






1 


257 

is 

in. 



2 


258 

is 

in. 



3 


262 

is 

in. 



4 


263 

is 

in. 



5 


269 

is 

in. 



6 


270 

is 

in. 



7 


271 

is 

in. 



8 


272 

is 

in. 



9 


273 

is 

in. 



10 


274 

is 

in. 



11 


275 

is 

in. 



12 


276 

is 

in. 



13 


277 

is 

in. 



14 


278 

is 

in. 



15 


279 

is 

in. 



16 


280 

is 

in. 



17 


289, 

290, 291 

, 292, 293, 294, 295 are in. 


18 


296, 

297, 298 

, 299 are in. 


19 


306, 

307, 308 

, 309, 310 are all in. 


20 


312 

is 

in. 



21 


316, 

317, 318 

, 319, 320, 321, 322, 323, 324 

, 327 are 

22 

in. 
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23 


328, 329, 331, 332, 333, 334 are in. 

24 


342, 343 are in. 

25 


345, 346 are in. 

page 

1059 


page 

1060 


1 


349 is in. 

2 


389 and 390 are in. 

3 


394, 395, 396, 397, 398, 399, 400, 401, 402, 403, 404 

4 

are in. 


5 


405, 406, 407, 408 is out. 

6 


MR. BICKS: I'm sorry. Judge. That was a hard one 

7 

to hear. 


8 


THE COURT: 404 is in. 

9 


405, 406, 407, 408 are out. 

10 


413, 414 are in. 

11 


420, 421 are in. 

12 


437, 438, 439 and 440 are out. 

13 


The next is the deposition of May 22 of Colucci. 

14 


499 is in. 

15 


500 is in. 

16 


528, 529 are out. 

17 


531 is out. 

18 


532 is out. 

19 


533 is out, except that lines 8 to 22 on 533 is in. 

20 


536 is in. 

21 


541 is out. 

22 


542 is out. 

23 


543 is out. 

24 


544 is out. 

25 


546 is in. 

page 

1060 


page 

1061 


1 


547 is out. 

2 


548 is in. 

3 


MR. FINK: Excuse me. 548 I didn't hear your ruling. 

4 


THE COURT: Is out. 

5 


549 is out. 

6 


550 is out. 

7 


552 is in. 

8 


553 is in. 

9 


554 is in. 

10 


563 is in. 

11 


564 is in. 

12 


575 is in. 

13 


576, 577, 578, 579 are all in. 

14 


580, 581 are in. 

15 


584, 585 are in. 

16 


588, 589 are in. 

17 


590, 591 are in. 

18 


592, 593, 594, 595 are in. 

19 


596, 597, 598, 599 are in. 

20 


60, 601, 602, 603 are in. 

21 


604, 605, 607 are in. 

22 


608, 609, 610, 611 are in. 

23 


612 is in. 614, 615 are in. 

24 


616, 617, 618, 619 are in. 

25 


620, 621, 622, 623 are in. 

page 

1061 


page 

1062 


1 


624, 625, 626, 627 are in. 

2 


628, 629, 631 are in. 

3 


623, 633, 634, 635 are in. 

4 


636, 637, 638, 639 are in. 
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5 


640 is in. 


6 



64 6, 

647, 

648, 649, 650, 651 are in. 

7 



652, 

65 6, 

659, 660, 661, 662, 663, 664, 667 to the 

8 

end 

are 

in. 



9 



MR. 

BICKS: 

Your Honor, you should be clear on 663 

10 

and 

662 , 

the 

defendants are going into the Prime Time 

11 

interview. 



12 



THE 

COURT: 

662 and 663, did I miss that? I'm 

13 

sorry. 




14 



MR. 

BICKS: 

You start at the bottom of 662 and you < 

15 

over 

to 

663. 



16 



MR. 

BURTON 

: Your Honor, those were conditional 

17 

designations. 



18 



THE 

COURT: 

Do you want them? 

19 



MR. 

BURTON 

: We'll withdraw them. 

20 



THE 

COURT: 

Okay. 

21 



661 

and 662 are out then. Thank you. 

22 



Now, 

we go 

to the June 17, 2000, deposition. 

23 



743 

is out 

744, 745, 746, 747 are out. 

24 



754 

is out 

756 is in. 757 is in. 

25 



760, 

761, 

767, 768, 769, 770, 771 are in. 

page 

1062 





page 

1063 





1 



772, 

773, 

774, 775, 776 are in. 

2 



778, 

779, 

780, 781 are in. 

3 



784, 

785, 

786 are in. 789, 790, 791 are in. 

4 



792, 

793, 

794, 795 are in. 

5 



796, 

797 are in. 

6 



819, 

820, 

821 are in. 

7 



826, 

827 are in. 829, 830 are out. 

8 



836, 

837, 

838, 839, 840 are in. 

9 



840 

is out 

841 is out. 843 is out. 

10 



858 

is out 

859 is out. 860 is out. 861 is out. 

11 



862 

is out 

870, 871 is out. 872 is out. 

12 



881, 

883, 

884, 885, 886, 887, 888 are out. 

13 



897 

is in. 

898 is in. 899 is in. 900 is in. 901 

14 

is in. 




15 



934 

is out 

943 is in. 944, 945 are in. 

16 



956 

is in. 

961 is in. 962 is in. 967, 966 are in 

17 



968 

is in. 

970 is in. 

18 



979 

is in. 

981, 982, 983 are in. 

19 



984, 

985, 

986, 988, 990, 991 are in. 

20 



992, 

993, 

994, 995, 996, 997, 998, 999 are in. 

21 



1001 

, 1002 

, 1004, 1006 are in. 

22 



1012 

, 1013 

, 1014 are in. 

23 



And 

that' s 

the end of it I believe. 

24 



Okay. 


25 



We'11 take 

a short recess. 

page 

1063 





page 

1064 





1 



(Recess.) 


2 



(In 

open court; jury present.) 

3 



THE 

COURT: 

Good morning, everybody. Thank you fo 

4 

getting 

here 

on time. What we have been doing early this 

5 

morning 

is going over these depositions. You see, these 

6 

depositions are taken by the attorneys without a judge and 

7 

then 

the 

attorneys 

try to cut out a lot of the material so 

8 

that 

you 

don't have 

to stay day after day. Some of these 


9 depositions take three or four days. So you're just getting 

10 the portions that both attorneys want you to see or hear, 

11 which I have gone through and cut through. That's why it's a 

12 little jerky at times. 

13 Go ahead, please. 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


MR. WESTBROOK: Yes, your Honor. 

At this time, ladies and gentlemen, we have the 
deposition of Dr. Frank Colby, a research director at R.J. 
Reynolds. At the time that Dr. Colby's deposition was taken 
on December 17, 1997, he had in attendance at the deposition a 
Dr. Roane, his treating psychiatrist. 

THE COURT: Proceed, please. 

MR. WESTBROOK: Your Honor, because of Dr. Colby's 
accent, the transcript should play below the video so that it 
can be read as well as seen. 

THE COURT: Okay. 

(Tape played.) 

1064 

1065 

THE COURT: Excuse me. Stop the tape. 

Is that noise part of the deposition? 

MR. WESTBROOK: I think it's just appeared, your 
Honor, electronically. 

THE COURT: Okay. As long as the building isn't 

falling apart. 

MR. WESTBROOK: Maybe it will disappear in a moment. 
THE COURT: All right. Continue. 

(Tape continues.) 

(Pause.) 

(Tape plays.) 

(Tape stops.) 

MR. WESTBROOK: Your Honor, that concludes the Colby 
videotape. 

Your Honor, at this time we have a number of 
documents to offer into evidence and publish portions of some 
of them to the jury. 

First, your Honor, as plaintiffs' 4185, an ad by the 
American Tobacco Company, entitled Why We're Dropping The New 
York Times, September 4, 1969. 

The heading Why We're Dropping The New York Times. 
Along the side is a — apparently microfilmed 
September 4 and the document itself will indicate that it's 
1969 that it was put out. 

Sure, there are statistics associating lung cancer 

1065 

1066 

and cigarettes. There are statistics associating lung cancer 
with divorce, and even with lack ever sleep. But no scientist 
has produced clinical or biological proof that cigarettes 
cause the diseases they are accused of causing. After fifteen 
years of trying, nobody has adduced lung cancer in animals 
with cigarette smoke. We believe the anti-cigarette theory is 
a bum wrap and each time the Congress of the United States has 
held hearings on the cigarette controversy distinguished 
independent scientists have gone to Washington to say so. 
Therefore, we are not going to knuckle under to the Times or 
anybody else who tries to force us to accept a theory which in 
the opinion of men who should know is half-baked. We think 
the New York Times is wrong in 1984. We think it is wrong in 
1969. 

(Continued on next page.) 
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23 

24 

25 

page 1066 
page 1067 

1 MR. WESTBROOK: (Continuing) . 

2 The next is Plaintiffs' 6045, December 15th, 1953 

3 memoranda of the Hill & Knolton Company, entitled "background 

4 material on the cigarette industry client." 

5 THE COURT: Excuse me, did you say 4085? 

6 MR. WESTBROOK: 6045. 

7 The following information was given us by the 

8 presidents of the leading tobacco companies at the Hotel Plaza 

9 this morning, the date being December 15th, 1953. 

10 Organization. Because of the antitrust background, 

11 the companies do not favor the incorporation of a formal 

12 association. Instead they prefer strongly the organization of 

13 an informal committee which will be specifically charged with 

14 the public relations function and readily identified as such. 

15 The second page under the heading the industry's 

16 position. They feel that they should sponsor a public 

17 relations campaign which is positive in nature and is entirely 

18 pro-cigarettes. They are confident they can supply us with 

19 comprehensive and authoritative scientific material which 

20 completely refutes the health charges. 

21 They are also emphatic in saying that the entire 

22 activity is a long-term continuing program, since they feel 

23 that the problem is one of promoting cigarettes and protecting 

24 them from these and other attacks that may be expected in the 

25 future. Each of the company presidents attending emphasized 
page 1067 

page 1068 

1 the fact that they consider the program to be a long-term 

2 one. 

3 Page 3. Will the companies agree to sponsor new 

4 research which will provide definite answers to the charges? 

5 A clear-cut answer to this question was deferred for the time 

6 being. The companies all say that they are carrying on much 

7 more research in their own laboratories and are sponsoring 

8 more research at hospitals and universities than is generally 

9 recognized. They believe that when we are acquainted with all 

10 of the scientific and factual material in the hands of the 

11 companies, we will agree that the major problem is to 

12 disseminate information on hand rather than to conduct new 

13 research. 

14 However, John Hill did not agree to this and 

15 emphatically warned the companies that they should probably 

16 expect to sponsor additional research. 

17 Under the heading "other information." The current 

18 plan are for Hill & Knolton to serve as the operating agency 

19 of the companies, hiring all the staff and disbursing all 

20 funds next. 

21 Your Honor, we have a stipulation concerning the 

22 membership of the various tobacco company defendants in the 

23 CTR, Council and Tobacco Research. 

24 THE COURT: Number? 

25 MR. WESTBROOK: We have to give this a number. It's 

page 1068 

page 1069 

1 a signed stipulation. We have to give it the next number. 

2 Your Honor, we have this document to be 80,00A. 

3 (So marked.) 

4 MR. WESTBROOK: The defendants in the 
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5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


above-captioned case hereby stipulate that they were members 
or sponsors of the Council for Tobacco Research and/or its 
predecessor the Tobacco Industry Research Committee as 
indicated below. 

Philip Morris, Inc., 1954 to November 6th, 1998. 
R.J. Reynolds Tobacco Company, 1954 to 1998. 

Brown & Williamson Tobacco Corporation, 1954 to 
November 6th, 1998. 

The American Tobacco Company, and the notation is 
American merged into Brown & Williamson in 1994. 

As to the American Tobacco Company, CTR membership 
was 1954 to 1994. 

Lorillard Tobacco Company, 1953 to November 6th, 

1998 . 


On the second page Liggett Group, Inc., Liggett & 
Myers Tobacco Company, March, 1964 to January, 1968. 

Next, your Honor, 10813, document dated October, 

1964 . 


MR. BERNICK: I don't believe that was previously 

identified. We have an objection for the record. We could 
explore it further with the Court later on. 

1069 

1070 


MR. WESTBROOK: They have standing objection to this 

document based on your Honor's previous rulings concerning the 
British documents. 

(Said document handed to the court.) 

THE COURT: Thank you. 

(Pause.) 

MR. BERNICK: It's a British Committee research 


organization. 

MR. WESTBROOK: I believe you already ruled — 

THE COURT: It may come in. 

(Whereupon, at this time, said exhibit was so 

marked.) 


MR. WESTBROOK: Exhibit 10813, dated October, 1964, 

report on policy aspects of the smoking and health situation 
in the USA. 

Introduction. We were in the USA from 10th September 
to 15th October, 1964, and had discussions with. 

The precedent of the six main cigarette firms in the 
USA, one ex-president and several directors. 

The legal advisors of four of the firms and another 
lawyer advising two of the firms, the directors of research 
and other scientists of five of the firms, the Council for 
Tobacco Research-USA and its Scientific Advisory Committee 
Board, Mr. George Allen and Mr. DeHart of the Tobacco 
Institute, Hill & Knolton, New York. 

1070 

1071 


This report may be clear if we record at the outset 
that Mr. Bowman Gray (Reynolds), Mr. Walker, ATCLO, and 
Mr. Frinch, B & W, firmly and sincerely believe that it has 
not been proved that smoking is harmful to health. On this 
important point, however, Mr. Cullman (Philip Morris), 

Mr. Harrington, L & M, and Mr. Cramer, (Lorillard) would hedge 
a little. 


Under the heading differences between U.S. and U.K. 

In the U.S. by far the most important factor 
conditioning action by the manufacturers is the lawsuit 
situation and the danger of costly damages being awarded 
against the manufacturers in a flood of cases. 

On page 6 under the category heading "Influence of 
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14 the Lawyers." In consequence of the importance of the 

15 lawsuits, the main power in the smoking and health situation 

16 undoubtedly rests with the lawyers, and more particularly with 

17 the policy committee of lawyers. The members of this 

18 committee are. 

19 This committee is extremely powerful, it determines 

20 the high policy of the industry on all smoking and health 

21 matters research and other public relations matters, for 

22 example, as well as legal matters-and it reports directly to 

23 the presidents. 

24 The policy committee set up another committee of 

25 lawyers known as the ad hoc group to assist them. The members 
page 1071 

page 1072 

1 of the ad group are, it lists a number of individuals. 

2 The ad hoc group is concerned with medical-legal 

3 matters; scrutinizing proposed action by other tobacco 

4 organizations; clearing papers, for example. Dr. Little's 

5 annual report; watching the Inter-state and Foreign Commerce 

6 Committee of the House of Representatives; making certain no 

7 assurances of any kind relating to the safety of smoking are 

8 given by any manufacturers, for example, in advertisements. 

9 The lawyers are thus the most powerful group in the 

10 smoking and health situation. It is uncertain, however, 

11 whether the presidents of the three smaller companies are 

12 fully in agreement with this situation, considering the 

13 lawyers to be too restrictive and too dominant generally in 

14 the industry. They are, however, neither powerful enough nor 

15 sufficiently sure of themselves to do anything about it. 

16 Implied admissions. Implied admissions that 

17 cigarettes may be harmful when made by any manufacturer, are 

18 immediately criticized by their competitors as capable of 

19 being damaging in lawsuits. Such admissions, we were told, 

20 may affect decisions by juries on whether smoking caused the 

21 disease of the plaintiff and whether the defending 

22 manufacturer was aware that his cigarettes might be harmful. 

23 On page 15 under the heading "Smoking and Health 

24 Research by U.S. Manufacturers." 

25 Smoking and health research by U.S. manufacturers is 
page 1072 

page 1073 

1 largely conditioned by two factors. Number one, the personal 

2 beliefs of the presidents that nothing against smoking has 

3 been proved as mentioned in the introduction to this report. 

4 Number two, the dilemma posed by the lawsuits. The 

5 manufacturers have to choose between, 

6 A, doing no smoking and health research and being 

7 represented in lawsuits as neglected, although to meet public 

8 concern they finance CTR and AMA research. 

9 B, doing smoking and health research and being forced 

10 to admit in lawsuits their experiments have caused cancer in 

11 animals and yet they have made no changes in tobacco smoke to 

12 eliminate the tumors. 

13 The manufacturers have chosen A, except for L & M's 

14 research through AD Little Company, but the competition has 

15 forced them to adopt some short term forms of health 

16 research. 

17 Page 18. Only Liggett & Myers through AD Little have 

18 worked on smoke carcinogenesis. 

19 Page 30, the Council for Tobacco Research USA. CTR 

20 continues, as before, to confine its research to the diseases 

21 with which smoking is statistically associated but not to 

22 support research into the product. Pharmacological research 
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into the effects of nicotine is about as close as the research 
comes to a cigarette. 

The Scientific Advisory Committee Board of CTR 

1073 

1074 

continue to meet and decide on applications for grants to 
carry out research on what appeared to us to be projects of no 
more than remote relevance to current problems. 

Kembars of the SAB received an honorica and 
expenses. Applicants for grant are now asking for larger sums 
of money for longer periods, perhaps as a result of the 
increasing research funds available elsewhere, and the 
manufacturers are trying to limit CTR's expenditure. 

There was either no interest in or indeed mention of 
CTR research amongst the companies or active criticism of 
varying degrees. Although L & M have now joined CTR, this 
was solely in order to present a united front, and L & W's 
scientific staff are as highly critical of CTR's research 
policy as ever. 

Heading Tobacco Institute on page 31, there is a need 
for a voice to speak on behalf of the industry on all 
matters — not merely those of health — and TI is that 
voice, but its activities are minimal. The impression that we 
obtained is that TI is largely a voice at the end of a 
telephone line from the lawyers and speaks only when and as 
directed. 

Plaintiff's 33829, in March 11th, 1970, memorandum, 
entitled Supplementary Report on Discussions With Osdene 
(Philip Morris). 

Relations with other US companies. Philip Morris 

1074 

1075 

have little time for American Tobacco Company who are 
dominated by lawsuits and whose law department reign supreme. 
"They take all and contribute nothing." Reynolds have been 
quite forthcoming but since 1st Jauary 1970 have been 
embargoed from carrying out any in-house biological work. 

Their biologists have been diverted to diversification 
activities and their R & D activities are now controlled by a 
former head of U.K. marketing of Campbell Soups. 

Relations with the CTR. These could scarcely be 
worse. Osdene's view, Philip Morris' view, was that the CTR 
did virtually no useful work and cost a vast amount of money. 
He was highly critical of Little, Hoyt and Heckett and 
considered the most able member of the staff was probably 
Kreisher. The SAB was not considered to be very effective but 
he was not critical of any individual member. Furst was 
described as a "reasonable second-rater." This may be the 
advice which is given to the precedent of Philip Morris by 
Vakaham. 

(Said document given to the court.) 

(Pause.) 

THE COURT: I misunderstood. This is marked 

supplementary report. To what? 

MR. WESTBROOK: That's a supplementary report of the 

British scientists meetings with the American tobacco 
executives, a supplementary report. 

1075 

1076 

THE COURT: The one you just — 

MR. WESTBROOK: Not to the 1964 meeting. There was 

a series of visits. 

THE COURT: I notice this is 1970. That's why I was 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



5 


confused. 


6 MR. BERNICK: I believe supplement to another report 

7 that was also issued in connection with the same visit. 

8 MR. WESTBROOK: That's correct. 

9 THE COURT: In 1970? 

10 MR. BERNICK: In or about 1964, I believe that that 

11 is true, your Honor, that these are both documented, the 

12 document before you was authored by a British scientist who 

13 came over and reported the notes that are there in the 

14 report. I believe they prepared another report at about the 

15 same time. This is a supplement to that report. 

16 MR. WESTBROOK: There were other visits. The one 

17 you have in front of you now is a visit on or around 1970. 

18 THE COURT: It's not a supplement to the 1964 

19 report? 

20 MR. WESTBROOK: No, the second one is a 1970 visit. 

21 I was confused. 

22 The next document is Plaintiffs 1391, May 26th, 1970 

23 letter from Mr. Vakaham, vice president, corporation research 

24 and development. This is a May 26, 1970 memo. This is 

25 directed to Senator Earle Clements of the Tobacco Institute, 
page 1076 

page 1077 

1 I feel confident many smokers, our best public 

2 support, will respond most favorably to evidence that they 

3 have justifiable psychological reasons for smoking. My only 

4 other feeling along this line is that our industry could 

5 develop a more favorable public impression by letting it be 

6 known that it is supporting quite a bit of unrestricted 

7 medical research as a pro bono publico gesture. This, in my 

8 opinion, is actually the case with about half of our CTR and 

9 AMA expenditures, maybe not intentionally, but much of the 

10 grant work has little or no relevance to smoking and health, 

11 in my opinion. Why not capitalize on this fact by putting our 

12 contributions in this light instead of advertising them as a 

13 selfishly oriented program "to get the truth about smoking and 

14 health"? 

15 Nobody believes we are interested in the truth on 

16 this subject; and the fact that a multibillion dollar industry 

17 has put up $30 million for this over a ten-year period cannot 

18 be impressive to a public which at the same time is told we 

19 spend upwards of $300 million in one year on advertising. 

20 The next is Plaintiff's 13784, an internal memo on 

21 the letterhead of the Philip Morris company, November 12, 1971 

22 from Dr. Saleeby to Dr. Vakaham, review of CTR abstracts dated 

23 11-1-70. 

24 I have reviewed the 71 abstracts of CTR grants in 

25 force on November 1st, 1970, having an aggregate then current 
page 1077 

page 1078 

1 level value of 2.5 million. The most significant reaction I 

2 had in reading the abstracts is the feeling of distance many 

3 of them have to the problem of smoking and health. 

4 On page 2 of the document, here are some other 

5 observations. The cancer program, that number is 1.1 million, 

6 of all things, seems particularly weak. There is a lot of 

7 good work going on, but the CTR grants are in those areas 

8 safest from the likelihood of coming up with anything. 

9 Number 3. There is virtually no epidemiology, 

10 although the Framingham study is partially revived in 1971. 

11 The industry claims that statistics don't prove anything and 

12 besides the studies have defects. Why not find some 

13 epidemiological studies that don't have defects? 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



14 Plaintiff's 1396, June 24th, 1974 memorandum on the 

15 letterhead of the Lorillard Company from Dr. Spears to 

16 Mr. Judge. 

17 From page 3, historically, the joint industry funding 

18 smoking and health research programs have not been selected 

19 against specific scientific goals, but rather for various 

20 purposes such as public relations, political relations, 

21 position for litigation, etcetera. Thus, it seems obvious 

22 that review of such programs for scientific relevance and 

23 merit in the smoking and health field are not likely to 

24 produce high ratings. In general, these programs have 

25 provided some buffer to public and political attack of the 
page 1078 

page 1079 

1 industry, as well as background for litigious strategy. 

2 Next is Plaintiffs' 195, March 31st, 1980 from Dr. 

3 Seligman of Philip Morris to Dr. Spears and Dr. Seligman is 

4 identified as vice-president of research and development. 

5 Dear Alex, Mr. J.C. Bowling of our New York office 

6 asked that I send you our recommendations for industry 

7 research which we prepared last year. Additionally, I have 

8 added a list of three subjects which I feel should be 

9 avoided. The attachment, subject to be avoided, number 1, 

10 developing new tests for carcinogenicity. Number 2, attempt 

11 to relate human disease to smoking. 

12 Next is Plaintiffs' 9648, December 8th, 1970, 

13 internal memorandum, Philip Morris entitled Best Program for 

14 CTR. 

15 In retrospect of the November 30th meeting of the CTR 

16 executive committee, it might be appropriate to comment on the 

17 question, what kind of CTR program is best for the industry? 

18 Number 2. It has been stated that CTR is a program 

19 to find out the truth about smoking and health. What is truth 

20 to one is false to another. CTR and the industry have 

21 publicly and frequently denied what others find as truth. 

22 Let's face it. We are interested in evidence which we believe 

23 denies the allegation that cigarette smoking causes disease. 

24 If the CTR program is aimed in this direction, it is in effect 

25 trying to prove the negative, that cigarette smoking does not 
page 1079 

page 1080 

1 cause disease. Both lawyers and scientists will agree that 

2 this task is extremely difficult, if not impossible. 

3 Next is Plaintiffs' 36983, November 17th, 1978, memo 

4 from Dr. Seligman, Philip Morris to the CTR file. Meeting in 

5 New York, November 15th, 1978. 

6 At the outset, Arnold Henson reminded all 

7 participants of the meeting that there should be no written 

8 record of what transpired issued for distribution. It was 

9 perfectly all right to take notes which you would keep in your 

10 own personal file. 

11 As a means of introduction. Bill Shinn described the 

12 industry, particularly if relation to CTR. CTR began as an 

13 organization called Tobacco Industry Research Council, TIRC. 

14 It was set up as an industry shield in 1954. That was the 

15 year statistical accusations relating smoking to diseases were 

16 leveled at the industry. Litigation began, and the 

17 Wynder/Graham report was issue. CTR has helped our legal 

18 counsel by giving advice and technical information which was 

19 needed at court trials. CTR has supplied spokesmen for the 

20 industry at congressional hearings. The monies spent at CTR 

21 provides a base for introduction of witnesses. 

22 Bill Shinn feels that special projects are the best 
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way that monies are spent. On these projects, CTR has acted 
as a front; however, there are times when CTR has been 
reluctant to search in that capacity and to serve in that 
1080 
1081 

capacity and in rare instances that they have refused to serve 
in that capacity. 

Getting away from the historical story. Bill Shinn 
mentioned that the public relations value of CTR must be 
considered and continued. 

It is extremely important that the industry continue 
to spend their dollars on research to show that we don't agree 
that the case against smoking is closed. During the course of 
his remarks. Bill Shinn said we might need to have baskets 
into which research projects can be categorized and 
supported. There is a CTR basket which must be maintained for 
PR purposes. 

THE COURT: Why don't we take a break? 

MR. WESTBROOK: Yes, your Honor. 

THE COURT: Take a break for a few minutes, your 

Honor. 

(Jury leaves courtroom.) 

THE COURT: The Plaintiffs have been good enough to 

check those documents that were received, I take it, up to the 
end of last week? 


MR. WESTBROOK: Yes, your Honor. 

THE COURT: On this Plaintiffs' exhibit tracking 

report. I'm trying to keep on it from now on. It might be a 
good idea for the defendants to just go through up to the end 
of last week so that we can all start with the same point. 
1081 
1082 


MR. BERNICK: I believe the status was there was 

communication between the Plaintiffs and our office and we 
have prepared our list. We may not be necessarily in 
agreement. 

THE COURT: When we get to some point of 

disagreement. I'll go through my notes and make a further 
decision. 


(Recess.) 

MR. WESTBROOK: The alternative is my reading but 

they're trying to get a video here. 

MR. WESTBROOK: We have something for you to rule 


on. 


THE COURT: The deposition? 

MR. BICKS: Mr. McAllister, page 108. 

MR. MANSFIELD: We're objecting to the reference to 

the dissolution of CTR. 


THE COURT: Overruled. You may use it.) 

MR. MANSFIELD: That related to the MSA which 

requires the dissolution of CTR. 

THE COURT: There's no reason to the refer to the 


MSA. 


MR. MANSFIELD: Then there's no way for us to come 

back to explain this dissolution. 

THE COURT: You can tell the jury they were 

developed as of such a year, if you would like. 

1082 

1083 

(Pause) . 

THE COURT: Are you ready now or do you want more 

time? 

MR. WESTBROOK: Are we ready? 
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(Pause in proceedings.) 

6 MR. WESTBROOK: Your Honor, apparently on McAllister 

7 that we're getting ready to play, their counters for the video 

8 are not on the tape right now. We can show ours, show their 

9 counters later on. 

10 MR. MANSFIELD: That would be prejudicial for the 

11 third party witness. We have another video ready Holtzman. 

12 MR. WESTBROOK: After the tape is recut. They 

13 haven't seen it. 

14 THE COURT: What are you ready to give us now? I 

15 can send the jury to lunch and you can work on it. 

16 MR. WESTBROOK: Get the tape looked at, move on from 

17 there. 

18 THE COURT: You'll have to work through lunch. I 

19 hate to see you do that. I'll give them an hour and ten 

20 minutes. We'll be back at 1:10. I'll be here if you need 

21 me. 

22 Do you want me to rule on anything? 

23 MR. WESTBROOK: I don't know whether we'll need you 

24 to, but if you're around it might be helpful, your Honor. I 

25 don't think there's anything to be ruled on now. We'll get 
page 1083 

page 1084 

1 the counters into the other one. 

2 MR. BICKS: On Professor Hanson, I'll bring over the 

3 documents and we'll be in a position when we break at the end 

4 of the day to quickly go through them? 

5 THE COURT: Yes, we'll do that. 

6 MR. BICKS: Thank you. 

7 (Luncheon recess; continued on next page.) 

8 
9 

10 

11 

12 
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14 
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24 

25 

page 1084 
page 1085 

1 THE COURT: Court Exhibit number 7 is the 

2 Plaintiffs' tracking report, received this morning. 

3 (So marked.) 

4 THE COURT: I have read the papers of Lorillard to 

5 exclude evidence of Lorillard Tobacco Company's document 

6 disposal records. I could tell you my tentative conclusions. 

7 If you wish argument. I'll hear it tomorrow morning. 

8 My tentative conclusion is to allow in all the 

9 documents in tab C if the plaintiffs wish to offer them in 

10 light of the very extensive material already in evidence with 

11 respect to destruction of documents, transfer of documents to 

12 Cologne, elsewhere, and covering up the documents. 

13 With respect to Exhibit E, the record management 
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program, it would seem to me it would be something the 
defendants would want to put in since it shows a routine and 
usual record destruction function. If you want to put it in, 
you can. If the Plaintiffs want to put it in, they can. 
There's no indication of any dispoliation, everybody does it. 

MR. MANSFIELD: We'll be prepared to argue tomorrow 

morning, our effort was to get it all out, but if C is coming 
in, then we want E as well. 

THE COURT: That's my point. I'll hear you tomorrow 

morning with whatever else. 

Do we have anything else on for tomorrow morning 
yet? Not yet. 

1085 

1086 

Are you ready to play? Are you ready to proceed? 

MR. WESTBROOK: Yes, your Honor. Two more minutes, 

your Honor. 

(Pause in proceedings.) 

MR. WESTBROOK: We're ready, your Honor. 

(Jury enters courtroom.) 

THE COURT: Proceed, please. 

MR. WESTBROOK: Your Honor, at this time we would 

play the video testimony of Harmond McAllister, president of 
CTR. 

THE COURT: Proceed. 

(Videotape played.) 

MR. WESTBROOK: We next have a series of documents 

dealing with the CTR grant applications. 

With respect to the grant application of Dr. Sobel 
I'll read the numbers off, put them up in order. 30449, 

42910, 42909, 44642, 43679, 44696. 

Number 30449, planning committee meeting of the CTR, 
May 7th, 1971. 

The planning committee held two meetings, one at the 
close of the January SAB meeting in Chicago, January 16th and 
the other April 3rd. 

At the first meeting the proposal for a combined 
experimental animal exposure to and cigarette smoke was 
further discussed, and approval was given to carry planning 
1086 
1087 

forward. The same project was again discussed April 3rd. In 
summary, the present status is that a decision was made to 
seek a suitable guarantor rather than a commercial laboratory 
contract arrangement. Dr. Harold Sobel has expressed interest 
in a corroborative project with Dr. Jacob Clurg, since both 
are located in Passaic, New Jersey. 

Dr. Sommers, MD, planning committee. 

Next is application by Dr. Harold Sobel and others to 
the CTR, Exhibit 42910 dated October 4, 1972. 

Subject, effect of smoke inhalation of asbestos 
sensitized hamsters. 

The purpose of this experiment is to determine 
whether true bronchogenic carcinomas as evidenced by 
invasiveness, metastases and ordinary morphologic criteria 
resembling those of man can be produced by maximal smoke 
inhalation in asbestos sensitized hamsters, chrysotile, in 
parentheses. 

The grant amount requested of, $31,050. 

Next, a letter from Clayton Loosli, MD, re Harold 
Sobel, MD, effect of smoking on asbestos sensitized hamsters. 
Dr. Sobel is an excellent investigator. The grant is modest. 
We will get a great deal of information out of this program. 
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23 I would encourage a grant application, providing the machines 

24 are available, copying Drs. Gardener, Jacobson and 

25 Dr. Hockett. 
page 1087 

page 1088 

1 Next is a memorandum from Dr. Huebner of the 

2 Department of Health, Education and Welfare to Dr. Nordsick, 

3 et al, new application number 886. I'm glad to see some 

4 systematic work on asbestos. I would lean towards supporting 

5 this application. 

6 C by CTR, Drs. Gardener, Hockett and Sommers. 

7 Next is 43679. From the desk of Arthur Furst to 

8 Dr. Nordsick, tobacco research counsel, comments on proposal 

9 by Dr. Sobel. This proposal is on target and can yield much 

10 needed information on effect of asbestos on animals exposed to 

11 smoke. 

12 It finishes on paragraph seven. When these points 

13 are resolved, I feel the project will be a good one — 

14 THE COURT: You misread that. 

15 MR. WESTBROOK: When these points are resolved, I 

16 feel the projects will use a good one. I'm sorry, your Honor, 

17 signed Dr. Furst. These cc's. Dr. Andervant, Huphner, Loosli, 

18 Gardener, Hockett and Sommers. 

19 44696. W.T. Hoyt, executive vice president to 

20 Dr. Sobel. 

21 Dear Dr. Sobel, your application for a research grant 

22 has been considered and the merit and importance of your work 

23 was acknowledged. In the light of our current program 

24 emphasis, however, we find that we cannot fund your 

25 application at the present time, 
page 1088 

page 1089 

1 This action does not in the least prejudice 

2 consideration of any new proposal you may wish to submit. We 

3 hope that you will be successful in finding support elsewhere 

4 for your investigation. 

5 Your Honor, the next three documents relate to an 

6 application by Dr. Martin. They are 42759, 43123, 43666. 

7 42759, application CTR from Dr. Russell Martin, short 

8 title, cigarette smoking, asbestos and human cells. 

9 43123, February 15th, 1979 memo from Dr. Gardener to 

10 Drs. Feldman, Hockett, Sommers and Stone, subject Russell 

11 Martin, MD, Baylor College of Medicine, Houston Texas. 

12 Cigarette smoking, asbestos and human cells. 

13 The bottom, I rate this proposal quite high. 

14 43666 is a letter from Mr. Hoyt of the CTR to 

15 Dr. Russell Martin, it's May 2nd, 1979. 

16 Your application for a research grant has been 

17 considered with care and the merit and importance of your work 

18 acknowledged. In the light of our current program emphasis, 

19 however, we find that we cannot fund this project at the 

20 present time. We hope that you will be successful in finding 

21 support elsewhere for your investigation. 

22 The next three documents concern an application by 

23 Dr. Mossman to the CTR, 42809, 42814 and 42775. Application 

24 for research grant by Brook T. Mossman, asbestos-induced gene 

25 alterations in lung cancer, 
page 1089 

page 1090 

1 The next document, 42814, a memorandum to Dr. M.J. 

2 Brennan, MD, asbestos induced gene alterations in lung 

3 cancer. 

4 I think it unlikely that the extensive DNA analyses 
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proposed will yield any clear outcome regarding the pathogenic 
role of asbestos in lung carcinogenesis. However, one must 
respect Mossman's scholarship in asbestos-related neoplasia 
and his methodological expertise as well as the strength of 
his department in this field. 

Recommendation. Approval with medium priority at 
circa $80,000 per year. 

42775, a letter from Robert Gertenbach, president of 
the CTR. Dear Dr. Mossman, after careful review of your 
application for a grant to study asbestos induced gene 
alteration in lung cancer, we regret to advise you that we 
cannot fund your proposed study. We hope that you will be 
successful in finding support elsewhere for your 
investigation. 

Your Honor, I have a number of other exhibits I'm 
going to read the numbers into the record concerning several 
other grants. We have a witness ready so I'll read these 
numbers for admission at this time. 35412, 43656, 42945, 
43607, 43135, 44287, 42745, 43674. 

One final document, 42418, which I'll publish a 
portion from, entitled asbestos situation report dated June 
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8th, 1979 from Fred Panzer to Horace Kornegay, subject 
asbestos situation report. 

For more than a year we have been looking for a 
clear-cut position on the issue of smoking and exposure to 
asbestos. This need became critical with the introduction of 
the Fenwick Bill in the last congress and also with the new 
Surgeon General's report which contained a damaging chapter on 
occupational cancer. 

The attack on smoking as a so-called synergistic 
factor in occupationally-related diseases has been advanced by 
Johns Manville. In addition, a number of scientists inside 
and outside the government have been speaking in support of 
the involvement. 

Our advice from council committee members has been to 
keep away from the scientific issue. The concept of 
synergism, we gather, is too complex and uncertain to rebut 
directly. Now, with litigation pending which involves some of 
our companies, the embargo on addressing the issue appears to 
be even stronger. 

At this time we would call Dr. Jeffrey Wigand to the 

stand. 

THE COURT: Face me, sir. 

(Continued on next page.) 
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JEFFREY WIGAND, 

having been duly sworn, was examined and 
testified as follows: 

THE CLERK: Please state and spell your name. 

THE WITNESS: Jeffrey WIGAND. 

DIRECT EXAMINATION 
BY MR. WESTBROOK: 

Q. Good afternoon. 

A. Good afternoon, Mr. Westbrook. How are you? 

Q. Have you ever testified in court on smoking and health 
related cases before here in court? 

A. Yes, I have. 

Q. On how many occasions? 
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A. I believe one occasion. 

Q. This is your second time testifying on smoking and health 
matters in court? 

A. That is correct. 

Q. Sir, are you a former vice-president of research and 
development at the Brown & Williamson company? 

A. Yes, I am. 

Q. When did you join Brown & Williamson as vice-president of 
research and development? 

A. I joined them on January of 1989. 

Q. Do you have a Ph.D., sir? 

A. Yes, I do. 

1092 

1093 

Q. Tell the jury a little about your educational training. 

A. I have a bachelor's degree in organic chemistry from the 
State University at New York, Buffalo, masters from the State 
University of New York of Buffalo School of Medicine, 
biomedical sciences, and I have a Ph.D. degree, also the same 
school in biochemistry with a specialization in the area of 
research called endocrinology, the study of hormones. 

Q. Did you receive any fellowships or scholarships while you 
were going through school? 

A. I had a number of fellowships as undergaduate, national 
science fellowship for advanced chemistry students as 
undergraduate, Roswell Park Cancer Institute fellowship in 
endocrinology and biochemistry. 

Q. Have you had any military service? 

A. I have. 

Q. When was that? 

A. From June of 1961 through August of 1965. 

Q. Where did you serve? 

A. For about nine months in the United States and then I 
served in Japan as an officer in charge or airman in charge of 
the operating room central service supply, labor and delivery, 
the surgical clinic. 

Q. You are fluent in Japanese? 

A. Yes. 

Q. Did you do any volunteer work in Japan while in the 

1093 
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military? 

A. I taught English at an orphanage in Japan, at the same 
time I learned to speak Japanese. 

Q. Tell the jury in brief outline form your occupational 
history, where you went to work, briefly what you did at 
various companies up to the time you get to Brown & 

Williamson? 

A. I spent 25 years in the health care industry after 
graduating, get my Ph.D. degree, worked for companies like 
Burgess Manheim (ph). I'm also fluent in German. I started a 
biochemicals division to do diagnosis in a laboratory. I 
moved on, recruited to Pfizer, corporate developing and 
licensing, involved in the acquisition of many health care 
companies like heart valves, CAT scanners, also 
non-pharmaceutial entities. I moved on being recruited by 
Union Carbide to set up a wholly owned subsidiary in Japan for 
the medical products part. I came back and I became the group 
director and marketing director for Johnson & Johnson, 
orthodiagnostic systems division for Johnson & Johnson and 
from Johnson & Johnson, I went to Technicon because my boss 
that hired me at J & J became the president of Technicon. I 
was the senior vice-president of marketing operations for 
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23 Technicon. Then I took a general marketing job with Timex, 

24 went back to Merck, my prior boss brought me back, went to a 

25 start-up company called Biosonics and from Biosonics as the 
page 1094 

page 1095 

1 president and chief operating officer, I joined Brown & 

2 Williamson Tobacco Corporation. 

3 Q. In January of 1989? 

4 A. January, 1989. 

5 Q. You worked for Brown & Williamson until what year? 

6 A. March of 1993. 

7 Q. Since leaving Brown & Williamson, Dr. Wigand, have you 

8 been asked to consult on smoking and health matters by agency 

9 of the United States government? 

10 A. Yes, I have. 

11 Q. Those include the FDA? 

12 A. FDA, Centers for Disease Control, FBI, DEA, U.S. 

13 Department of Education. 

14 Q. Have you also been asked to consult on smoking and health 

15 matters by state government's? 

16 A. Yes, Florida through their Attorney General, Mississippi, 

17 Connecticut, Indiana, Washington, many more. 

18 Q. Have you been asked to consult on smoking and health 

19 matters by any foreign governments? 

20 A. I am special advisor to the Canadian government, minister 

21 of health, minister of health for the providence of British 

22 Colombia, Newfoundland, State of Israel and Switzerland. 

23 Q. Have you been asked to consult on smoking and health 

24 matters by any international health organizations? 

25 A. World Health Organization on a worldwide tobacco free 
page 1095 
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1 initiative. 

2 Q. Do you sometimes receive a fee for your consultations? 

3 A. Yes. 

4 Q. Do you sometimes consult without a fee? 

5 A. Yes, I do. 

6 Q. When you left Brown & Williamson, we'll skip that period 

7 for a minute, when you left Brown & Williamson in addition to 

8 your work on consulting, did you go and pursue another career? 

9 A. I did. 

10 Q. What was that? 

11 A. I went back to school at the University of Louisville, 

12 got a degree in teaching, masters of arts in teaching to teach 

13 secondary science in Japanese at a Louisville school. 

14 Q. Did you receive any awards for your teaching work? 

15 A. Yes, I did. 

16 Q. What awards? 

17 A. Received the national recognition for first class teacher 

18 of the year and I was Kentucky's teacher of the year from 

19 1996. 

20 Q. Are you now active in smoking public health issues? 

21 A. Yes, I am. 

22 Q. Do you have a foundation that supports your effort? 

23 A. I do. 

24 Q. Was there a corporation that provided the start-up money 

25 for that foundation? 
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1 A. Yes, there was. 

2 Q. What corporation was that? 

3 A. Disney Corporation. 

4 Q. Do you travel the country speaking to groups about 
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5 smoking and health? 

6 A. I spend the time talking to generally kids K through six 

7 about smoking and health, giving them enabling knowledge to 

8 resist the advertising, the targeting by the industry on 

9 tobacco matters. 

10 Q. Before you came, walked in the door to testify this 

11 afternoon, where you were? 

12 A. I was in a third grade classroom, fifth grade classroom 

13 and eighth grade classroom this morning. 

14 Q. Here in the New York area? 

15 A. Yes, Long Island. 

16 Q. Where would you be tomorrow after you leave the 

17 courtroom? 

18 A. I will be at another high school where there are 2300 

19 children coming together to listen about smoking health 

20 matters, Wheatly High School. 

21 Q. Do you lecture at Harvard University on smoking and 

22 health matters? 

23 A. Yes, I do. 

24 Q. Have you received awards for your tobacco education 

25 efforts, doctor? 
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1 A. Many, many awards, ranging from world Health Organization 

2 to the American Lung Association, American Heart Association, 

3 Memorial Sloane-Kettering, Roswell Park Cancer Center, many 

4 awards. 

5 Q. Let's focus on the Brown & Williamson experience. Tell 

6 the jury how did you come to work for Brown & Williamson? 

7 A. I responded to an ad that was in the Wall Street Journal, 

8 New York Times, I'm not quite sure at the time. It was in 

9 mid-1988. I responded to the ad and I talked to an executive 

10 recruiter who worked for the company called Hyman (ph) in 

11 Louisville, Kentucky. The man I spoke to is the ex-vice 

12 president of personnel for Brown & Williamson. I talked to 

13 him for initial interview and then subsequent interviews which 

14 led to a personal interview in New York City. 

15 Q. Just tell us by company were there individuals there from 

16 Brown & Williamson? 

17 A. Initially there weren't but ultimately there were the 

18 senior executives from Brown & Williamson, A Battis and BAT 

19 Industries. 

20 Q. During your time at Brown & Williamson, did you come to 

21 know the relationship between Brown & Williamson and BAT, 

22 BATCo, those various BAT names? 

23 A. Yes. 

24 Q. Did you become aware of the way research information 

25 flowed back and forth between the companies? 
page 1098 
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1 A. Yes, I was. 

2 Q. Did you become aware of the way smoking and health policy 

3 was set among the companies? 

4 A. Yes, I was. 

5 Q. We've marked as Plaintiffs' W-l a chart that we prepared 

6 and if I can. I'll put it on the screen, ask you some 

7 questions about the relationship between the companies because 

8 the jury has heard these names. First of all, tell us what is 


9 

Bat? 

What is that. 

where is 

it 

located? 

10 

A. 

Parent company. 

located 

in 

the UK. 

11 

Q. 

England? 




12 

A. 

England. 




13 

Q. 

Then we have in 

the lower 

left-hand company. 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


that the company you went to work for? 

A. Yes. 

Q. On the right-hand side, company called BATCo, what is 
that? 

A. A similar sister company to B & W, also located in the 
UK, United Kingdom. 

Q. Did BATCo manufacture cigarettes over in England, is that 
a cigarette company? 

B & W we know is a cigarette company. 

A. Yes. 

Q. Bat is the parent? 

A. The managing relative. 

1099 

1100 

Q. There's a little company, BATUS, what is BATUS? 

A. The holding company for BAT and was the management 
responsible company for B & W. It was located in Louisville, 
Kentucky. 

Q. According to your experience while you were there, did 
B & W and BATCo share research back and forth across the 
Atlantic? 

A. Yes. 

Q. Where did the direction on smoking and health policy and 
policy statements come from for B & W? 

A. I would generally say they came from BAT and the chairman 
but also came through BATCo and also came through our own 
company. 

Q. To distinguish the companies, do people sometimes call 
the BAT at top Big BAT? 

A. Yes, they do. 

Q. When you got to the interview process with the 
executives, tell us about the representatives who were there, 
what companies they were from. 

A. Within Brown and Williamson, chairman and CEO, 

Mr. Prichard, the president and chief operating officer, 

Mr. Sandefur, Mr. John Bullis, head of personal. In BATUS was 
Earl Kohnhorst, later came back to become my supervisor later 
on. Mr. Tony Hall which was the personnel head for BATUS, 

Hank Fergone (ph), the CEO of BATUS and then Alan Heard from 
1100 
1101 

BATCo/BAT. 

Q. I take it you took the job at B & W? 

A. After six months of interviews I took the job, yes. 

Q. How was your salary affected by going to B & W? 

A. I got a significant increase in my salary. 

Q. Why did you go to work for B & W coming out of the 
pharmaceutical and medical products area? Why did you go 
there? 

A. I was led to believe after six months of interviews I 
would be able to use my type of science I learned in the 
health care industry to apply to a product one uses as 
intended not only addicts people but kills people to make a 
safer cigarette. 

Q. Between the time that you had your interview, the time 

you actually started at B & W, did you do anything to prepare 

yourself to go to work at the tobacco company? 

A. Yes, I did. 

Q. What did you do? 

A. I read the Surgeon General's report of 1964, report of 
1988, various smoking and health literature, some patents and 
generally briefed myself on matters associated with tobacco 
agriculture. 
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Q. You were hired to do actual bench research, to be in the 
lab yourself working with chemicals? 

A. Not to my knowledge, no. 

1101 

1102 

Q. What were you supposed to be doing as you understood your 
job? 

A. One is directing as the senior officer of the company, 
that research as well as overseeing that research, setting the 
strategic direction, taking an organization art based to an 
organization science base by hiring the right people, to move 
the organization to develop products that were contemporary 
products of the nineties. 

Q. Did you understand that you were to make some changes in 
the way B & W was doing research? 

A. I was brought in fundamentally as a change agent, that is 
change the way things were operating from years before, that 
is instead of continually solving a problem by the empirical 
way, to find a way of reducing the first principles through 
science. 

Q. As a B & W employee, you were subjected to periodic 
annual evaluations of your performance? 

A. Yes. 

Q. I'm going to put your first annual evaluation. Plaintiffs 
75100.057 on the screen. Is your screen working. Dr. Wigand? 
A. Yes. 

Q. You recognize this document, first annual evaluation? 

A. Yes, my 1989 evaluation. 

Q. I'll ask you about some statements. Who evaluated you? 
Who was your supervisor evaluating you at the time? 

1102 

1103 

A. Review process, it was my immediate supervisor, the 
president and chief operating officer, had to be signed off by 
the chief executive officer. 

Q. Under supervisor's evaluation, Jeff has made a very fast 
transition since entering a very different industry and has 
quickly come up to the learning curve to make a significant 
contribution, once establishing a strategic plan for R & D, 
careful identification has been placed on identifying the 
research, skill mix and organizational structure for the 
plan. You were happy how you were doing at B & W? 

Your supervisor states, in his first year, Jeff has 
earned the broad support from the R & D organization and has 
demonstrated the added value that his diverse experience 
brings to our business. Did you get along well with your 
colleagues at R & D? 

A. Yes. 

Q. Overall evaluation skills. Given the short time with 
B & W, Jeff has very quickly adapted his experience to become 
effective at B & W. 

Jeff communicates with his supervisor very 
effectively. Did you feel that you were getting along well 
with your supervisor at B & W? 

A. Yes, I did, sir. 

Q. Then under the final page, overall assessment, Jeff has 
shown outstanding progress in just one year. Did you feel 

1103 

1104 

that you were accomplishing some things at B & W as you 
started into the company? 

A. I put a lot of personal effort in, yes. 

Q. Let's look now at your second annual evaluation. 
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75100.058. Do you recognize that as your two-year evaluation? 
A. Yes. 

Q. On page 8, there's this statement: Dr. Jeff has the 
intelligence, the appropriate orientation and the ability to 
be very effective in developing organizational relationships. 
Thus far, he has established a mixed performance. He has 
demonstrated a much more effective approach to managing up 
compared to managing across functions and down the 
organization. This is not to say he's been ineffective with 
the relationships. However, there's a growing list of 
conflicts that exist that must be put on a much sounder basis, 
purchasing systems, quality and to some extent engineering. 

Doctor, you were familiar with the situation being 
discussed in that document? 

A. Yes, I am. 

Q. You were having some conflicts with some people within 
the organization? 

A. I'm sure I was. I was a change agent. I was different 
from administrating. When you make changes in strategic 
direction, you do strain sometimes old relationships, old ways 
of doing things. 

1104 

1105 

Q. Were there many people established at Brown & Williamson 
before you came there? 

A. Yes, there were. 

Q. Let's look at your overall assessment for that year. 

Dr. Wigand has made a great deal of progress in setting high 
standards of performance, productivity goals and attention to 
organizational development, skill development, and 
recruiting. You were setting high standards for the 
department, doctor? 

A. Yes, I was. I was asking people to do much more than 
they had done in the past. 

THE COURT: What are those categories checked at the 
top there? 

Q. Let's bring that out, we'll see. Overall assessment to 
be completed by supervisor, for instance, achievement of 
objectives and responsibilities, ND would be, needs 
development. SC, solid contribution, EC excellent 
contribution. Was that correct as you understand it? 

A. Yes. 

Q. So you had a solid contribution in your overall 
assessment in every category except organization relationships 
where it was noted you needed development, correct? 

A. That is correct. 

Q. This overall evaluation, doctor, was signed by yourself; 
is that your signature on first line? 

1105 

1106 

A. That is correct. 

Q. Then Mr. Kohrhorst? 

A. My immediate boss. 

Q. Who is that scribble down at the bottom? 

A. Tommy Sandiford, chief operating officer and president. 

Q. Doctor, as you're going along for your second year, as 
you saw it, besides the fact you were shaking things up, you 
were getting along well with everyone, things were going 
along? 

A. Generally getting along well with everybody, but I was 
also challenging lots of fundamental issues. 

Q. Let's look at your performance appraisal for your third 
year at the company. You recognize the third year performance 
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14 appraisal? 

15 A. Yes. 

16 (Continued on next page) 
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1 THE COURT: Is that 75110. 

2 MR. WESTBROOK: .059, yes, your Honor. 

3 THE COURT: Thank you. 

4 Q. Under supervisor's evaluation. Given the difficulty of 

5 the specific objectives, organizational flux and broad areas 

6 of contribution, I think Jeff's and R&D's results were nearly 

7 excellent. 

8 Did you take that as a compliment to your 

9 performance? 

10 A. I think so. 

11 Q. There's a discussion of organizational flux. Was the 

12 research department in some flux or in change? 

13 A. Yes, there was. We were hiring lots of new people that 

14 were replacing lots of the old people. We were also asking 

15 people to do more in terms of quality participation and 

16 thinking more about what they were doing and moving from an 

17 art-based group to a science-based group. 

18 Q. Under the skills section, overall evaluation of skills, 

19 he shows both good judgment and excellent control in managing 

20 financial issues. He is not reluctant to make sacrifices to 

21 meet financial goals and to meet challenges from his manager. 

22 Do you feel that you were responding appropriately to 

23 your manager and getting the job done? 

24 A. I thought I was exercising good sensitivity in terms of 

25 the business needs, 
page 1107 

page 1108 

1 Q. Doctor, on the next page, finally, there is an issue on 

2 personal judgment that must be addressed. Jeff has shown both 

3 poor judgment and excesses when dealing with his excessive 

4 perks. He is frequently challenged on expense statements and 

5 seems to create new issues while solving others. This 

6 continued behavior is seriously placing a shadow on his 

7 judgment and is creating an integrity gap. 

8 Do you know what that refers to? 

9 A. I was quite surprised with that statement. I can tell 

10 you it was relating to some dry cleaning bills that I have 

11 submitted on an expense report of clothes that were wet when I 

12 traveled. Ultimately, the company was reimbursed. Also, 

13 taking a taxicab to the airport, rather than leaving my car at 

14 the airport where it could have been keyed or damaged. 

15 Q. That could have cost of the company a bit more if you 

16 hadn't cleaned your clothes at home or driven your own car? 

17 A. I was usually traveling abroad or some place. 

18 Q. Looking they overall assessment at the end of your third 

19 year, doctor, your supervisor, overall I am happy with the 

20 improvement that Jeff has shown. Importantly, Jeff at R&D had 

21 a fine year of achieving the tough objectives we set out for 

22 1991. It was not a year without problems but considering of 


http://legacy.library.ucsf Sdur'tiel/tfil(jGfeaM)(p®lf.industrydocuments.ucsf.edu/docs/xtgd0001 



23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 


the dramatic organizational and staffing changes it was an 
excellent accomplishment. He was and is a very productive man 
working with me and sister companies in developing the best 
1108 
1109 

product development practices and collaborative approaches to 
worldwide product best. 

What is that reference to sister companies refer to? 
A. There were a number of sister to B&W. BATCF which was a 
German company. BATCO, Batuke, Souza Cruz in Brazil. 

Q. Was BATCO one of the sister companies? 

A. BATCO was one of the sister companies. 

Q. Doctor, that brings us up to the end of 1991. In 1992, 
did you also have what you regarded a good performance year 
with the company and were working along okay? 

A. I didn't think I had a bad performance appraisal in the 
years I was there. As always I expected areas of improvement 
like I asked of my own people. 

Q. Did there come a time when you developed some conflicts 
with an individual at Brown & Williamson? 

A. Yes. 

Q. Who was that individual? 

A. Most notably it was the president and chief operating 
officer, Mr. Thomas Sandefur. 

Q. When you came to Brown & Williamson was Mr. Sandefur the 
top man at the company? 

A. No, he was second in command. 

Q. Who was of the top man? 

A. Mr. Ray Pritchard, who is the CEO and chairman. 

Q. Did Mr. Pritchard retire and move on? 

1109 

1110 

A. In January of 1993. 

Q. After Mr. Pritchard moved on did Mr. Sandefur move up? 

A. Yes, he did. He became the new CEO and chairman. 

Q. And on what date did he become the chairman and CEO? 

A. Roughly in January of 1993. 

Q. And how long after Mr. Sandefur became chairman in 
January of 1993 were you still with the company? 

A. I was fired in March of 1993. 

Q. Now, while you were at Brown & Williamson, did you 
receive a research quality award from your colleagues in 
research? 

A. Actually, two days before I was fired, I received a glass 
eagle which was inscribed Know Your Comentor And Friend From 
The R&D staff. 

Q. I want to focus on your work during the time that you 
were at Brown & Williamson. 

When you came to Brown & Williamson, did you get to 
know the people in Brown & Williamson's corporate legal 
department? 

A. Yes, I did. 

Q. Did you know an individual named J. Kendrick Wells? 

A. Yes, I did. 

Q. An individual named Ernest Pebbles? 

A. Yes. 

Q. Both lawyers in the legal department? 

1110 
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A. Yes. 

Q. Tell the jury what role did the lawyers and any specific 
individuals who you wish to mention play with regard to 
scientific work at Brown & Williamson? 
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5 A. I would say the lawyers in Brown & Williamson actively 

6 were involved in editing, reviewing and in many cases vetting 

7 and sequestering some of the scientific literature and 

8 information generated either at Brown & Williamson or BATCO. 

9 Q. You used the word vetting. What do you mean by vetting? 

10 A. To take out contentious statements that would be 

11 discovered in a report of law or in product liability issues. 

12 Statements that were directly against the internal mantra of 

13 the company, but inconsistent with the public perception. 

14 Q. Let's put our chart back up here, Wigand 1. 

15 Brown & Williamson was located where, when you worked 

16 there? 

17 A. I was located at 15th and Hill Street which is the 

18 research facility. 

19 Q. What city? 

20 A. Louisville, Kentucky. 

21 Q. That's specific enough for us. And big BAT and BATCO 

22 were over in England? 

23 A. Yes. 

24 Q. Where was BATUS? 

25 A. Two blocks from Brown & Williamson in Louisville, 

page 1111 

page 1112 

1 Kentucky. 

2 Q. Did you come to know of a procedure whereby if you wanted 

3 to review certain documents you had to leave Brown & 

4 Williamson's facility and go to BATUS? 

5 A. Yes. 

6 Q. Tell us about that. 

7 A. After the January 1990 meeting there was a process set in 

8 place where documents were selectively routed, sequestered 

9 from UK or elsewhere to the United States. These generally 

10 were documents that were contentious or controversial, 

11 relative to smoking and health issues. 

12 They passed through BATUS and then we would get a 

13 copy or we would have to access a copy at BATUS or documents 

14 were sent to the legal department at Brown & Williamson and 

15 they were vetted either before they were issued or they were 

16 never sent to us in the states. 

17 Q. Did you sometimes have to go over to the BATUS office to 

18 read documents? 

19 A. Yes. 

20 Q. Those would be documents that wouldn't show up then in 

21 the Brown & Williamson files? 

22 A. That's correct. 

23 Q. You mentioned the January 1990 — was it the 1990 

24 meeting? 

25 A. 1990 meeting in New York City, 

page 1112 
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1 Q. Okay. 

2 Tell us about that meeting. And, doctor, when you 

3 talk about the meeting, if you mention lawyers I don't want 

4 you to mention any law firms. 

5 A. Okay. 

6 Q. If there happened to be lawyers there I don't want you to 

7 mention any law firms. 

8 Who was at the meeting and what was of the subject of 

9 the meeting that you were called to attend in New York? 

10 A. The subject of the meeting was a concern expressed by the 

11 chairman and CEO of BAT Industries, Sir Patrick Sheehey on the 

12 quality and distribution of research documents and who had 

13 access to data abroad and if any of that data would become 
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controversial or create issues if the documents were ever 
discovered in the United States. 

Q. Let me stop you there. 

You said the concern was by a fellow who was 
connected with big BAT? 

A. Yes. 

Q. What was his name? 

A. Sir Patrick Sheehey. 

Q. Go ahead, doctor. 

A. He directed an attorney of BAT Industries to summon all 
the research heads of the various CAC companies, like from 
Germany, from was Brazil, from the states, to come to New York 

1113 

1114 

with the attorneys, to understand a new policy by which 
documents would be handled in which a lawyer would be placed 
in every facet of research. 

That is as a result of a Vancouver meeting in which a 
document was generated which created a considerable degree of 
alarm in Brown & Williamson and in BAT industries and BATCO 
because it dealt with issues that were of a controversial 
nature of health care and smoking and health issues. 

Q. We'll talk about that meeting in just a minute. 

Doctor, were you ever involved in a procedure whereby 
documents that were considered to be sensitive were sent to 
your house? 

A. After January 1990 I received documents by fax at my home 
which I never was able to receive through the normal chain. I 
was allowed to read them, review them, make my comments and 
then I had an agreement with Alan Heard that I would have to 
destroy the documents. 

Q. Where was Alan Heard employed? 

A. Alan Heard was employed in BATCO as well as I believe 
BAT. He was special advisor to Sir Patrick Sheehey on 
technical matters. 

Q. He was on the English side? 

A. Yes, sir. 

Q. Were documents coming over on a fairly regular basis from 
the English sister company to B&W either directly or between 

1114 

1115 

BATUS offices? 

A. Yes. 

Q. Did you in meetings meet with and have discussions with 
lawyers and scientists from BATCO and attend meetings where 
they were present? 

A. Yes. 

MR. BERNICK: Your Honor, at this point there have 
been a whole series of leading questions. It's an area where 
there's obviously going to be cross-examination. We should 
have non-leading questions of the witness so we can get his 
own answers. 

THE COURT: Try to lead as little is a possible. 

MR. WESTBROOK: Yes, your Honor. 

BY MR. WESTBROOK: 

Q. Doctor, let's take a look at document 8947, which is 
dated February 10, 1993, from Mr. J.K. Wells to Mr. Black, 
with a copy to J.S. Wigand and others. Doctor, I'll put it up 
for a second so we can see the document, 8947, and ask you is 
this a document that in or about February 1993 you did receive 
a copy of? 

A. Yes, I did. 

Q. Now, Mr. J.K. W., that's what? 
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A. J. Kendrick Wells, assistant general attorney for Brown & 
Williamson. 

Q. And he was writing to R.R. Black. Who was R.R. Black? 

1115 

1116 

A. Roger Black was an employee in the research and 
development department that worked for me and was a head of 
leaf blending. 

Q. Mr. Wells writes: Thank you very much for sending the 
notes of the CORESTA meeting held in January. I have a 
comments of comments. 

What was CORESTA? 

A. CORESTA was generally a trade organization of tobacco 
producers and tobacco merchants. 

Q. Under the heading it says: We have recommended that 
chapters 14 and 15 on smoking chemistry and tobacco and health 
issues be omitted. These areas are changing so rapidly that 
the two chapters quickly would become dated. 

Doctor, was it usual in your experience that the 
lawyers would ask for and that certain information be taken 
out of meeting minutes? 

A. Yes. 

Q. As a general observation, it would be advantageous if all 
documents intended for circulation to CORESTA participants 
were reviewed in advance by legal counsel. 

And then it goes on and talks about both currently 
providing precirculation review of documents for industry 
association. 

Doctor, while you were at Brown & Williamson, did you 
become familiar with the practice of both inside and outside 
1116 
1117 

law firms reviewing scientific documents? 

A. Yes. 

Q. Doctor, let me put next on the screen 44142, which is a 
memo to you from Mr. Wells, re: Draft — is that RPG, doctor? 
A. Yes. That's the research policy group meeting where the 
scientists got together to develop not only strategic but 
tactical plans. 

Q. That was a group of scientists. Did that include 
scientists from outside B&W? 

A. Scientists from all the CAC companies, BAT, BATCF, Souza 
Cruz, Brown & Williamson. 

Q. You used the term CAC companies. What did that mean 
within the BAT organization? 

A. That meant cigarette affiliated companies. 

THE COURT: Cigarette what? 

THE WITNESS: Cigarette affiliated companies. 

Q. The RPG then was a meeting of the scientists associated 
with the various cigarette companies under BAT? 

A. They were usually the heads of research, the number one 
research officer of that company or entity. 

Q. This memo was directed to you and says: Pursuant to your 
request I am commenting on the draft RPG minutes of the 
Germany 1990 meeting which I received yesterday. 

Why are you sending draft minutes of a meeting to an 

attorney? 

1117 
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A. It was as a result of the January 1990 meeting and that 
was the instructions I had from my management that before 
documents were circulated and made part of the permanent 
record they would go through legal review. 
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5 Q. Now, Mr. Wells says: I am pleased with the attention 

6 which the author has given the language in this draft. 

7 When you got that memo, did you understand what he 

8 meant? 

9 A. I most certainly clearly understood that. 

10 Q. What did he mean? 

11 A. He means that the guidelines of the policy and the 

12 direction that was given to us in January 1990 meeting. 

13 Q. And what were the those guidelines and policy? 

14 A. Is to have a lawyer in every facet of scientific 

15 communication before meeting of the scientific people could be 

16 published and made a permanent record, it required that a 

17 lawyer be in the process of reviewing and editing, vetting and 

18 making sure there was no contentious language relative to 

19 smoking and health in the document. 

20 Q. And then a Mr. Wells makes a few comments on the minutes, 

21 correct, and then tells you please call if you have any 

22 questions at your convenience. I would like to have an 

23 updating on the status of the research work covered in these 

24 minutes. 

25 Did Mr. Wells keep up with you and have an interest 
page 1118 

page 1119 

1 in the type of work that research and development was doing at 

2 Brown & Williamson? 

3 A. Yes. He probably did not only at Brown & Williamson but 

4 elsewhere. 

5 Q. Doctor Wigand, when you arrived at Brown & Williamson — 

6 THE COURT: May I have the document for a moment, 

7 please? 

8 MR. WESTBROOK: Yes, your Honor. 

9 THE COURT: Thank you. 

10 Q. Doctor Wigand, when you arrived at Brown & Williamson in 

11 1989, did you become aware that attorneys had been involved in 

12 Brown & Williamson's affairs prior to the time you got there? 

13 A. No. 

14 Q. How did you learn that, sir? 

15 A. I learned it after the RPG meeting. Well, first of all, 

16 I learned it during an orientation about three months after 

17 joining the company, where I was — part of my orientation was 

18 to go to an outside law firm to understand how that law firm 

19 interpreted the body of smoking and health literature that was 

20 available, the '64 Surgeon General's report, the '89 and some 

21 of the key studies linking smoking and health and how they 

22 would essentially discredit or attack those during litigation. 

23 Q. All right. 

24 What was your reaction to hearing the law firm talk 

25 about what the science was as the law firm interpreted it? 
page 1119 

page 1120 

1 A. I was quite surprised. 

2 MR. BERNICK: Excuse me. I object to the form of the 

3 question. His reaction is irrelevant. 

4 THE COURT: You're objecting on relevance grounds? 

5 MR. BERNICK: I'm objecting on relevance grounds and 

6 also the form of the question. He wants to ask if he made 

7 some kind of response as an employee to what he heard, I have 

8 no objection to that. His personal reactions I don't believe 

9 are germane. 

10 THE COURT: All right. Rephrase it. 

11 Q. Doctor Wigand, when you heard the law firm give its 

12 interpretation of the science was that interpretation in 

13 accordance with what you believed at the time? 
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14 A. No, it wasn't. 

15 Q. Let me show you, sir. Plaintiff's Exhibit 90, which is a 

16 memo from Mr. Wells dated June 12, 1984, conference with BAT 

17 legal on U.S. products liability litigation. 

18 Doctor, I want to ask you about this sentence in the 

19 document. Direct lawyer involvement is needed in all BAT 

20 activities pertaining to smoking and health from conception 

21 through every step of the activity. 

22 Doctor Wigand, when you got to Brown & Williamson, 

23 did you see the same type of lawyer involvement in Brown & 

24 Williamson's research and development? 

25 A. Yes. 

page 1120 
page 1121 

1 Q. The next sentence says: The proposal by BAT scientists 

2 and frequently used consultants who believe cause is proven is 

3 difficult. 

4 Doctor, do you understand what that mean by cause is 

5 proven? 

6 A. Yes, I do. 

7 Q. What are they talking about there? 

8 A. Of the causal relationship between smoking and health and 

9 any of the known diseases caused by smoking and tobacco use. 

10 Q. When you were at Brown & Williamson were you permitted 

11 publicly to say that smoking caused lung cancer? 

12 A. No. 

13 Q. Was any scientist at Brown & Williamson permitted 

14 publicly to say that smoking caused lung cancer? 

15 A. No. 

16 Q. Dr. Wigand, let me show you next Plaintiff's Exhibit 

17 26206, a September 7, 1990, memo from Mr. Sandefur to all 

18 employees and in September 1990 what was Mr. Sandefur's role? 

19 A. President and chief operating officer. 

20 Q. And you were one of the employees who had received a copy 

21 of this memo, sir? 

22 A. Yes, I was. 

23 Q. And the title is Managing Information. 

24 For years our corporate culture has encouraged a 

25 heavy flow of written communication. The time has come to 
page 1121 

page 1122 

1 change that way of thinking. Unnecessary paperwork drains 

2 resources and diverts energy from more productive uses of our 

3 time. If we are going to change for the better, we all have 

4 to that he an active part. 

5 So each of us must look closely at how we communicate 

6 on a day-to-day basis. We have to challenge the routine. And 

7 we must be willing to make some basic changes in how we 

8 operate. 

9 Communication of the attached policy is an important 

10 first step. During the fourth quarter of 1990, employee 

11 meetings will be held to discuss records management in B&W and 

12 your role in the process. 

13 Doctor, do you remember meetings being held to 

14 discuss records management and creation of records within the 

15 company following this? 

16 A. Yes. 

17 Q. Basically, what was the message that was given concerning 

18 records management and creation of records? 

19 A. The dominant message was don't writing anything that 

20 would become contentious and controversial as it relates to 

21 smoking and health in the public domain or through litigation. 

22 Q. Let me show you a memo to you dated May 19, 1990, 
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Plaintiff's Exhibit 9108, from Kendrick Wells to Dr. Wigand: 
Jeff: Tommy — is that Tommy that first word? 

A. Yes. 

1122 

1123 

Q. Who is Tommy? 

A. It's Tommy Sandefur, who is the president and chief 
operating officer. 

Q. Tommy asked me to collect this memo when read, so I would 
appreciate it if you returned it to me at your convenience. 

It should not be distributed. Earl has seen it. 

Is that signed Kendrick? 

A. Kendrick. 

Q. Dr. Wigand, what's this all about? 

A. Well, this is one of the usual ways of circulating 
documents, retrieving them and sequestering them and/or 
destroying them, particularly if the attachment had any 
smoking and health controversial issues in it. It was one way 
of managing documents. 

Q. Dr. Wigand, were you told, in fact, that documents were 
destroyed? 

A. Yes. 

Q. Let me show you Plaintiff's Exhibit 44770, a document 
entitled Dioxins In Cigarettes. Is this a document that you 
received a copy of, doctor? 

A. Yes, it was. 

Q. Are dioxins cancer causing substances? 

A. Yes, they are. 

Q. Up at the top left — 

MR. BERNICK: I have to object at this point. This 

1123 
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document was not disclosed previously, even up to the time 
shortly before this examination and we have not had an 
opportunity to look at it. 

MR. WESTBROOK: I believe counsel is incorrect. 

MR. BERNICK: I accept the correct information, but I 
am not aware of that document. 

THE COURT: Show it now. 

(Pause.) 

MR. BERNICK: We object to the document on relevance 

grounds. 

THE COURT: May I see it, please? 

(Pause.) 

THE COURT: Sustained. 

Q. Dr. Wigand, was it at all unusual in your practice, in 
your career at Brown & Williamson, to receive documents that 
you were either not to keep, just to look at and return, or 
that were to be destroyed after you read them? 

A. In particular, after the January 1990 policy meeting, 
yes, more than ever before. 

Q. Let me show you next 34044, document entitled Records 
Management Program Records Creation, which is a BATCO 
document. 

I'm going to talk to you about a very important 
aspect of the company records management program, the 
guidelines on records creation. It's all about making 
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decisions on what and how to produce records in the first 
place. 

And, doctor, I want to ask you about this statement: 
Another aspect is the sensitivity of what we need to 
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communicate. This is not just a manner of sensitivity from a 

6 legal point of view but there's also a matter of commercial 

7 sensitivity. Only put it on paper if you really need to. If 

8 you are in doubt, verbal communication is likely to be best. 

9 Is that a policy that was also imparted to you at 

10 Brown & Williamson? 

11 A. Yes, it was. 

12 Q. In order to help you. The individual, decide how to 

13 write something, having decided it really needed to be a 

14 writing, we suggest that you use what we call the mental copy 

15 rule. Imagine what you are about to write would be seen by 

16 the person you would least like to see it. Send a mental 

17 copy, not a real one of course, of your record to the 

18 newspaper and it goes on. 

19 Doctor, was that the type of mentality that was 

20 imparted to you at Brown & Williamson as well? 

21 A. Yes, it is. 

22 THE COURT: May I see it? 

23 Q. As you understood it, was the policy on records retention 

24 uniform among the sister companies, in particular, BATCO and 

25 B&W? 
page 1125 
page 1126 

1 A. I believe it was standardized and particularly emphasized 

2 after the January 1990 policy meeting in New York City. 

3 Q. I want to ask you about a particular meeting. Do you 

4 recall a meeting in Vancouver, Canada, in September 1989? 

5 A. Yes, I do. 

6 Q. Did the meeting cover a variety of subjects concerning 

7 cigarettes? 

8 A. It was the first meeting that I attended as a member of 

9 the RPG. It was all the scientists getting together to work 

10 on programs relating to all the companies. 

11 Q. Let me hand you Plaintiff's Exhibit 36104 and ask you if 

12 you can identify this as a set of minutes from that meeting? 

13 A. This is a draft of the original set of minutes that was 

14 issued from the meeting that we held, because it was not an 

15 exact transcript. There's a summation of it. 

16 Q. How long is that set of minutes? 

17 A. It's I believe twelve and a half pages. 

18 Q. All right. Hand it back to me, please, sir. 

19 Let me hand you next Plaintiff's Exhibit 25973. Do 

20 you recognize that as a set of minutes from the meeting? 

21 A. Yes, I do. 

22 Q. How long is that set of minutes? 

23 A. Roughly two pages, page and a half. 

24 Q. Doctor, we have Plaintiff's Exhibit 36104 which is a 

25 twelve page set of minutes and we have the exhibit you are 
page 1126 

page 1127 

1 holding which is a two and a half page set of minutes. They 

2 are from the same meeting? 

3 A. Not really, but, yes. 

4 Q. I understand what you are saying. 

5 A. I'm sorry. 

6 Q. Let me put this one on the screen right over the other 

7 one. Research Policy Group Meeting, 18 to 22 September 1989. 

8 That's 36104. And then 25973, Research Policy Group Meeting, 

9 18 to 22 September 1989. Do they purport to be minutes 

10 reporting on the same meeting? 

11 A. The short version was the final, official copy that was 

12 kept in the records. 

13 Q. What happened, doctor, to reduce the twelve page set of 
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minutes to two and a half pages? 

A. When I circulated the original set of minutes to my 
supervisor, which was the president of the company at the 
time, he summoned me downtown to the research center and was 
concerned about our discussion of smoking and health issues, 
environmental tobacco smoke, fire safety, safer cigarettes. 

He called up J. Kendrick Wells, the assistant general counsel 
of the company and ordered him to rewrite the minutes of the 
meeting to remove anything that was contentious or would be 
discovered in a court of law and the permanent copy or the 
final copy is two and a half pages was written by an attorney 
that did not participate in the meeting. 

1127 

1128 

Q. To be clear, doctor, you were personally present at this 
meeting? 

A. Yes, I was. 

Q. And as recorded in the original minutes, let's look at 
some of the subjects that were discussed. Smoking and health, 
future strategies for research. Was that subject actually 
discussed at the meeting? 

A. Yes, it was and probably more extensively than recorded 
here. 

Q. Key area identified for additional work was the effect of 
nicotine and it goes on to discuss that, correct? 

A. Yes. 

Q. Does this discussion appear in the final version of the 
minutes? 

A. No, it does not. 

Q. On page three, biological testing. Was there in fact a 
discussion about biological testing, using animals to test? 

A. Yes. 

Q. That occurred at the meeting? 

A. Yes. 

Q. Does that show up in the minutes? 

A. Only a single line in the work program. 

Q. There's a discussion at the top of page four, a single 
technical specialist meeting of the group experts will be 
arranged under JW to identify how this particular project will 
1128 
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be achieved in BAT. 

Who was the JW? 

A. That was me, sir. 

Q. Doctor, on page 6 of the meeting minutes the original 
meeting minutes, there's a discussion of ammonia technology. 
Are you familiar with ammonia technology, sir? 

A. Very much so. 

Q. Is ammonia used in cigarettes for a purpose? 

A. Yes, it is. 

Q. Tell the jury how the purpose relates to cigarettes and 
what you use ammonia for? 

A. Ammonia is added to tobacco to facilitate a number of 
things. One is to develop flavor compounds, but predominantly 
to manipulate nicotine and move nicotine around to the various 
components. Change the smoke PH which affects nicotine and to 
facilitate nicotine from being used from one form to a much 
more biologically active form which is sometimes referred to 
as a free base. 

Q. In layman's terms what does adding ammonia to a cigarette 
and it's effect on nicotine do to its effect on the smoker? 

A. Impact what we associate with what's called an nicotine 
rush. The more nicotine available the more you deliver to the 
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23 body the more can be absorbed. 

24 Q. Was the discussion of ammonia technology as recorded in 

25 the original minutes picked up and carried through in the 

page 1129 

page 1130 

1 lawyers' version of the minutes? 

2 A. No, it was not. 

3 Q. And, doctor, now I want to turn to the final page of the 

4 original minutes. The future meetings that were to be 

5 scheduled on the topics that were to be discussed at future 

6 meetings, one through nine. Do you see that there, doctor? 

7 A. Yes, I do. 

8 Q. Number three was biological methodology which was going 

9 to be scheduled in the United States in the first quarter of 

10 1990, correct? 

11 A. That's correct. 

12 Q. Now, let's look at the shortened version of the minutes 

13 on the meetings that were to be scheduled and instead of nine 

14 how many do we have now, doctor? 

15 A. Eight. 

16 Q. Which one was missing? 

17 A. Biological testing. 

18 Q. But was biological testing actually something that was 

19 discussed to be scheduled at the meeting? 

20 A. It was something I had a keen interest in. In fact, 

21 that's my very background, biological testing. 

22 Q. Doctor, which version of the minutes was the version that 

23 was circulated as the official version of what actually went 

24 on at the meeting? 

25 A. I was ordered to circulate by the president and executive 
page 1130 

page 1131 

1 folks the two and a half page lawyer vetted or lawyer changed 

2 section of the meeting. 

3 Q. Dr. Wigand, let me show you plaintiffs' 9107 and ask if 

4 you're familiar with this document. Research Documents Agenda? 

5 A. Yes, I am. 

6 Q. And this document is dated January 17, 1990? 

7 A. It is. 

8 Q. What is this an agenda for, doctor? 

9 A. Well, it's the meeting I referred to before. The 

10 Vancouver minutes created several issues and an alarm that 

11 went all the way to the chairman and CEO of BAT. 

12 Q. Big BAT? 

13 A. Big BAT. He ordered the number one attorney for BAT 

14 Industries to bring us altogether in New York and to solidify 

15 a method by which meeting, records of meetings, and scientific 

16 research would have a lawyer follow every facet of it. And 

17 this meeting was to bring us and the lawyers together, who 

18 also participated in the Vancouver meeting and make sure we 

19 clearly understood the policy. 

20 Q. It says: Introduction, concern about volume of research 

21 documentation spread around the group. What does the group 

22 mean? 

23 A. The group means the BAT companies, BATCO, Brown & 

24 Williamson, Imperial, etcetera. 

25 Q. Then under the word discovery, difficulties faced by 
page 1131 

page 1132 

1 author company in explaining documents in a foreign court 

2 particularly if it is not even a party to the proceedings in 

3 which those documents are to be produced. 

4 Issues and proposals. Restrict current flow of 
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research related documents by: 1. Insuring that each company 

6 only receives research reports from other companies for which 

7 it has an identified need and from which it will receive a 

8 benefit in terms of its current research activity. 

9 Down to C: Limiting each company's access to the 

10 computer data base so that it can only see extracts of reports 

11 produced overseas which are relevant to its current research 

12 activities. 

13 Doctor, were these restrictions that were discussed 

14 at the meeting? 

15 A. Yes, they were. 

16 Q. Then turning over to page 2, on how to improve the 

17 quality of documents, improve quality of documents by A, 

18 educating scientists in each research center about document 

19 writing/document creation. 

20 Dr. Wigand, did you believe as a research scientist 

21 with twenty odd years in the business that you needed an 

22 education on how to write a research document? 

23 A. No. 

24 Q. What does that refer to, sir? 

25 A. That's basically restricting the flow of information, 
page 1132 

page 1133 

1 particularly information that could be considered 

2 controversial, in particular, smoking and health information. 

3 Q. B, regular lawyer reviews and audits of scientific 

4 documents produced in each company. C, arrange a system to 

5 insure that all research related conference minutes involving 

6 representatives of more than one group company are vetted by 

7 the lawyer for the company issuing the minutes before the 

8 minutes are sent out. 

9 Dr. Wigand, number C that I have just read, is that 

10 an example of what happened with respect to those Vancouver 

11 minutes? 

12 A. Yes. 

13 THE COURT: You have quite a few of those, don't 

14 you? 

15 MR. WESTBROOK: Just a few more. Time for a break? 

16 We'll be a few minutes. 

17 THE COURT: All right. Why don't you take a break. 

18 (Jury excused.) 

19 (Recess taken.) 

20 (In open court; jury not present.) 

21 THE COURT: I've asked the jury to come in. 

22 (Jury present.) 

23 THE COURT: All right, continue, please. 

24 BY MR. WESTBROOK: 

25 Q. Dr. Wigand, what was Brown & Williamson's public position 
page 1133 

page 1134 

1 on the issue of smoking and addiction while you were at Brown 

2 & Williamson? 

3 A. There was no relationship between smoking and health, in 

4 fact, hadn't been proved. That nicotine was not addictive. 

5 It was there for taste. 

6 Q. Did you have discussions with individuals within the 

7 company regarding nicotine and whether it was addictive? 

8 A. Yes. 

9 Q. Did you discuss that matter with Mr. Sandefur? 

10 A. Yes, I did. 

11 Q. He was the president of the company? 

12 A. He was president and chief operating officer of the 

13 company. 
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14 Q. What was the substance of those discussions? 

15 A. He used the word hooked frequently. I asked him what 

16 hooked meant. He said it was addictive and that was the 

17 regular use of the word daily was hooked. 

18 Q. Did other individuals within Brown & Williamson share 

19 that view internally? 

20 A. Clearly, the mantra of the company was we're in the 

21 nicotine delivery business and tar is negative baggage. 

22 Inside, we clearly understood that nicotine was addictive. 

23 Q. Did you say tar was the negative baggage? 

24 A. I'm sorry. Tar was the negative baggage. 

25 Q. Let me show you Exhibit 435, a 1963 memo written by 

page 1134 

page 1135 

1 Mr. Addison Yeaman. Do you know that Mr. Yeaman was a high 

2 official of the company? I want you to answer yes or no. 

3 A. Yes. 

4 Q. In 1963, Mr. Yeaman said: Moreover, nicotine is 

5 addictive, we are then in the business of selling nicotine, an 

6 addictive drug, effective in the release of stress mechanism. 

7 Was that still the view of Brown & Williamson when 

8 you got there in 1989? 

9 A. Yes. 

10 Q. While you were at Brown & Williamson, did anyone 

11 connected with the company ever publicly admit that nicotine 

12 and cigarettes was addictive? 

13 A. Not to my knowledge. 

14 Q. At the meetings that you attended where BATCO and BAT 

15 scientists were present, such as Vancouver, was nicotine an 

16 addiction also discussed? 

17 A. Yes, it was. 

18 Q. Let me show you 30941, a BATCO document headed Key Areas 

19 - Product Innovation Over Next Ten Years For Long-Term 

20 Development. August 28, 1979. 

21 I ask you about this statement that was made: The 

22 need for nicotine is not a tangible benefit on its own - 

23 though it initiates a dependence for the confirmed smoker. 

24 Was that known within Brown & Williamson when you got 

25 there in 1989? 
page 1135 

page 1136 

1 A. Yes, it was. 

2 Q. We have to satisfy the individual who is either about to 

3 give up or has just done so, i.e., in other words, customers 

4 in danger of extinction. 

5 Dr. Wigand, when you were at Brown & Williamson, was 

6 the company concerned about smokers giving up the habit? 

7 A. They were concerned about smokers giving up the 

8 addiction. 

9 Q. We are searching explicitly for a socially acceptable 

10 addictive product involving: A pattern of repeated 

11 consumption. A product which is likely to involve repeated 

12 handling, the essential constituent is most likely to be 

13 nicotine or a direct substitute for it. 

14 Dr. Wigand while you were at Brown & Williamson was 

15 it known within the company clearly that the element in 

16 cigarettes that made it addictive was the nicotine? 

17 A. Yes. 

18 Q. Doctor, do you recognize plaintiffs'' 8919, The Group 

19 Technology Handbook of Brown & Williamson? 

20 A. Yes, I do. 

21 Q. All right. It says it's a handbook for leaf blenders and 

22 product developers. Was there a reference book used by 
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scientists within the company designing cigarettes? 

A. Yes, it was. 

Q. With respect to the issue of ammonia, on page 18, ammonia 

1136 

1137 

as an impact booster. By the way, doctor, this is February 
1991. Was this the version that would be in effect while you 
were at the company? 

A. I was directly involved in reviewing and editing that 
document. 

Q. Ammonia when added to a tobacco blend reacts with the 
indigenous nicotine salts and liberates free nicotine. As a 
result of such change, the ratio of extractable nicotine to 
bound nicotine in the smoke may be altered in favor of 
exactable nicotine. As we know, exactable nicotine 
contributes to impact in cigarette smoke and this is how 
ammonia can act as an impact booster. 

Dr. Wigand, was it known within the company that 
ammonia added to cigarettes did boast the impact of the 
nicotine for smokers? 

A. Yes. 

Q. When you were at the company did Brown & Williamson ever 
admit publicly that adding ammonia to Brown & Williamson's 
cigarettes would boast the nicotine impact? 

A. No. 

Q. Did Brown & Williamson add ammonia to some of its 
cigarette blends? 

A. Yes. 

Q. Doctor, while you were at Brown & Williamson, were you 
aware of the issue of synergy between one carcinogen and 

1137 

1138 

another carcinogen? 

A. Yes. 

Q. Were you aware that asbestos was a carcinogen while you 
were at Brown & Williamson? 

A. Asbestos was classified as a class A carcinogen. 

Q. Were you of the view that nicotine contained carcinogens? 
A. Yes. 

Q. Did you have a view concerning asbestos and smoking and 
synergy while you were at Brown & Williamson? 

A. Yes. 

Q. What was that view? 

A. That smoking by itself could give you one effect. 

Asbestos by itself would give another effect. When put 
together they would put a multiplicative effect that you could 
not explain by either one alone but was greater than each of 
the single entities. 

Q. While you were at the Brown & Williamson, doctor, did you 
ever hear anyone from Brown & Williamson admit that to the 
smoking public? 

A. No. 

Q. Dr. Wigand, do you recall testifying in 1996 that you 
didn't think that Brown & Williamson had committed a fraud? 

Do you remember some testimony to that regard? 

A. Yes. 

Q. In what respect did you make that statement? What 

1138 

1139 

subjects were you talking about? 

A. I was talking about fire safe cigarettes, cigarettes that 
create fires. 

Q. Fire safe cigarettes. We saw Dr. Colby talking about 
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5 earlier people could burn themselves up on their couch. Was 

6 the fire safe cigarettes relating to that issue? 

7 A. Yes, it was. 

8 Q. When you made that statement in 1996 that you didn't 

9 think Brown & Williamson had committed a fraud were you 

10 speaking about the smoking and health issues that you have 

11 told us about today? 

12 A. No. 

13 Q. Dr. Wigand, while you were at Brown & Williamson did 

14 Brown & Williamson share all its internal knowledge on smoking 

15 and health with the American public? 

16 A. Never, to my knowledge. 

17 Q. Thank you, sir. 

18 MR. BERNICK: I'm going to need a couple of minutes 

19 to get us set up. It won't take me but a couple of minutes. 

20 THE COURT: Can the jury remain? 

21 MR. BERNICK: Sure. 

22 (Pause.) 

23 CROSS-EXAMINATION 

24 BY MR. BERNICK: 

25 Q. We can get started here. Good afternoon Mr. Wigand. My 
page 1139 

page 1140 

1 name is David Bernick and I represent Brown & Williamson. 

2 Good afternoon. 

3 I want to take you back for just a moment Mr. Wigand 

4 to the period of time before you came to Brown & Williamson. 

5 Can we go over that for just a moment? 

6 That would have been in 1988? 

7 A. When I came a Brown & Williamson? 

8 Q. Yes. 

9 A. I think I just testified 1989, January. 

10 Q. It's true, is it not, that when you came to Brown & 

11 Williamson you had had substantial scientific training? 

12 A. That I had, yes. 

13 Q. Yes. 

14 A. Yes. 

15 Q. And for future reference you had a PhD and would it be 

16 correct to say that your PhD was in — that your degree, your 

17 PhD was in endocrinology/biochemistry; is that accurate? 

18 A. I think it my degree is referenced in the university as 

19 biochemistry. My area of research is in endocrinology. 

20 Q. Would it be accurate to say that you got a PhD, just as 

21 it reads out here, in endocrinology/biochemistry, is that 

22 accurate or not? 

23 A. I would put it biochemistry/endocrinology. 

24 Q. Is that accurate the way I have it written right now, 

25 biochemistry and then endocrinology? 
page 1140 

page 1141 

1 A. Yes. 

2 Q. Now, with your scientific training, you knew, as I take 

3 it from your testimony, even before you came to Brown & 

4 Williamson, that the Surgeon General had concluded in 1964 

5 that cigarettes caused disease, right? 

6 A. Yes. 

7 Q. Did you believe that yourself when you came to Brown & 

8 Williamson? 


9 

A. 

Most certainly 

did. 


10 

Q. 

I think you're 

going 

to speak up a little bit. 

11 

A. 

Most certainly 

did. 


12 

Q. 

Is it also true 

that 

you had read the Surgeon General's 

13 

00 

00 

report where he 

says, 

the Surgeon General says. 
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cigarettes are addictive? 

A. Yes. 

Q. And you knew that before you came to Brown & Williamson, 
correct? 

A. I certainly did, yes. 

Q. And did you believe that yourself? 

A. I understood that, yes. 

Q. Did you believe that yourself? 

A. I understood that as the basis of scientific literature, 
yes. 

Q. And you also knew I think, although I'm not sure you have 
testified to this, that the Surgeon General had reported by 

1141 

1142 

that time that cigarettes and asbestos together are 
synergistic; did you know that? 

A. I believe, but I don't think it was in the '88 or '64 
Surgeon General's report. 

Q. It was in the '85 report, correct? 

A. Yes. 

Q. Did you know that and did you believe in it when you 
started at Brown & Williamson? 

A. I may have. 

Q. You just don't remember? 

A. I don't remember, no. 

Q. We'll put synergy with a question mark, is that fair? 

A. I don't think that's fair. In terms of reading the '85 
Surgeon General's report, I learned later, subsequently, about 
the synergy, yes. 

Q. When you started at Brown & Williamson I think we're all 
agreed that you did no research when you worked at the 
company, is that correct? 

A. Yes. 

Q. Is it also true that you never wrote a research report? 

A. Not true. 

Q. You wrote a research report? 

A. Aha. 

Q. Do you recall being examined in a case called Dunn v. RJR 
in February of 1998 and giving these answers in response to 

1142 

1143 

the following questions and this is at page 4833, lines three 
through nine. 

"QUESTION: Well, let's put it this way: When you 

got to Brown & Williamson you never performed any actual 
research in the laboratory, did you? 

"ANSWER: No. 

"QUESTION: You never authored a research report? 

"ANSWER: No." 

Was that an accurate statement when you made that in 
February of 1998? 

A. I actually performed research in the laboratory to get 
both my Masters degree and PhD degree. 

Q. The question is at Brown & Williamson — 

A. I never performed any research in the laboratory. I was 
not hired to do lab work. 

Q. Mr. Wigand if you bear with me. When you got to Brown & 
Williamson I think you told us that you did no research. My 
question to you here, and the reason I displayed this, it is 
also true, Mr. Wigand, that while you were at Brown & 
Williamson you never actually authored a research report, is 
that correct? 

A. That is true. 
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Q. Now, today, you've gone through with counsel all of these 
different issues and claims and you've been shown a bunch of 
documents and you've made a lot of strong statements about 

1143 

1144 

Brown & Williamson; would that be fair? 

A. They are truthful statements, yes. 

Q. And these were all events that took place while you were 
at Brown & Williamson from 1989 until 1993, correct? 

A. That is correct. 

Q. You have not told this jury any information other than 
information that you learned while you were working at Brown & 
Williamson, correct? 

A. Or I came to Brown & Williamson with. 

Q. Or that you came to Brown & Williamson with? 

A. Or that I learned afterwards. 

Q. So all of things that you told us here today were things 
that you knew and things learned while you were still at the 
company, correct? 

A. Yes. 

Q. Isn't it true that during the whole period of time that 
you were at the company you never once tendered your 
resignation? Never did that, did you? 

A. No. I had a family to support. 

Q. Did you ever tender your resignation, Mr. Wigand? 

THE COURT: Excuse me. Just answer the question. 

He didn't ask you about your family. 

A. No. 

Q. Isn't it also true that you never even threatened to 
tender your resignation and leave the company; is that also 

1144 

1145 
true? 

A. Yes. 

Q. Is it further true when you were asked to leave the 
company, you were told that they wanted you to leave Brown & 
Williamson, at that time you still wanted to stay with Brown & 
Williamson? 

A. Yes. 

Q. Let me ask something else that's very closely related: 
Isn't it also the fact that when it became clear that you 
couldn't stay that you tried to get a job not in some other 
industry or some other area, you tried to get a job with other 
tobacco companies, correct? 

A. Not true. 

Q. Isn't it true that you wrote letters beginning in 1993 to 
people in research at RJR? 

A. I believe that's true, yes. But if you read the letter 
it was not looking for a job in RJR. 

Q. Isn't it true that you wrote to Ferdinand Cull, director 
of research and development of RJR Germany? 

A. Yes. 

Q. Is it further true that you wrote to an executive and 
vice president also of Lorillard? 

A. Yes. 

Q. RJR is a tobacco company and Lorillard is a tobacco 
company, correct? 

1145 

1146 

A. Yes. 

Q. The reason that you were writing to them is that you 
wanted a new position, correct? 

A. Not in the tobacco company that they represented. I 
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asked them to network. 

Q. Did you tell them in the letter you wrote that you didn't 
want to work for a tobacco company? 

A. I think it's clearly enunciated in the letter I was 
looking for them to suggest or recommend to me opportunities 
that were consistent with my experience. 

Q. Did you tell them that you did not want a job in the 
tobacco industry? Yes or no. 

A. No. 

Q. In fact, not only did you write to the research people at 
RJR and Lorillard, you even wrote to one of the outside law 
firms for the tobacco industry with the same request which was 
help getting a job, correct? 

A. Yes. 

Q. At the time that you were writing those letters you never 
told anybody that you didn't want to work for a tobacco 
company, did you? 

A. I did, yes. I did tell people I didn't want to work at a 
tobacco company. 

Q. You told those people? 

A. No, I didn't tell those people. 

1146 

1147 

Q. During the period of time when you were now out of a job 
— let me go back and ask you a couple of questions about the 
circumstances under which you left because you were shown some 
documents by counsel. You were shown — I'll grab them all at 
once and see if I can get through them quickly, Mr. Wigand, so 
that we can get on. 

You were shown Plaintiff's Exhibit 75100.058 which 
was an appraisal for the year 1990; do you recall that? 

A. Yes. 

Q. It says here January 1990 to December 1990, right? 

A. Aha, yes. 

Q. And counsel showed you this language here under the 
organizational relationships — this is very awkward and I 
apologize to the jury if it keeps on bouncing around. But he 
read that Jeff has the intelligence, the appropriate 
orientation and the ability to be very effective in developing 
organizational relationships. Thus far, he has had 
established a mixed performance. He has demonstrated a much 
more effective approach to managing up compared to managing 
across and down the organization. This is not to say he has 
been ineffective with the relationships. However, there is a 
growing list of conflicts that exist that must be put on a 
much sounder basis. 

The conflicts that are listed are not just with one 
person or two people. It's purchasing, systems, quality and 

1147 

1148 

engineering, correct? That's what it says, right? 

A. Yes. 

Q. Was that accurate at this time? 

A. Well, I think there are relationships that were being 
strained because of my different position in asking for 
change. 

Q. But the relationship and the conflicts that are being 
discussed is not just with one or two people who you didn't 
happen to get along with. It is whole different function. 

It's one, two, three, four different whole functions at the 
company, correct? 

A. Correct. That's four out of 20. 

Q. That's good? 
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A. To me it is. It's suggesting I need to work on some 
areas and I accept that. 

Q. Counsel didn't read the other page though. This is at 
page 7, which is overall development. The result of poor 
communications and/or misunderstandings led to a significant 
relationship problem with his management team this year. 

There are problems even with your management team, correct? 

A. There were problems in the management team in terms of 
the way they were performing and meeting expectations. 

Q. The management was the management team that you reported 
to, correct? 

A. No. I think that's his management team is with R&D. 

1148 

1149 

CONTINUING CROSS-EXAMINATION 
BY MR. BERNICK: 

Q. It's your management team. You have problems with your 
own management team; is that correct? 

A. I was a change agent. 

Q. Even though the report never said were you a change 
agent, does it? 

A. No, it does not say that. 

Q. The report says you have a problem, whole series of 

problems; isn't that fair, Mr. Wigand? 

A. It says problems with folks, overall performance was 
almost excellent in spite of. 

Q. Important relationships with the product development and 
others, have not been referred to fully acceptable levels — 
was that an accurate statement at the time? 

A. It's a marginal statement. 

Q. Marginal what? 

A. It doesn't fully say everything. 

Q. You disagreed with it? 

A. I do disagree with it. 

Q. Did you ever make a submission, a response to this or say 
it's not true? 

A. I think you could look at the overall performance, you 
take single lines out, the overall performance I was happy 
with, solid. 

1149 

1150 

Q. You never responded to the problems? 

A. No. 

Q. I'll agree with that. Let's take a look at the next 
evaluation in 1991. Isn't it true by 1991, this I don't 
believe was read by counsel either. At this point there's a 
whole section of your evaluation that talks about 
organizational relationships, correct, Mr. Wigand? 

A. It appears that way, yes. Also the last paragraph, while 
Jeff has made some important inroads in building relationships 
operations — 

Q. Excuse me, Mr. Wigand, I'll read you some statements 
now. Mr. Westbrook read you statements. I'll read you 
statements so we get the whole thing in front of the jury, 
okay? 

A. Okay. 

Q. This is the area that caused me the greatest concern last 
year and was rated needs development. Jeff has made 
improvement and I want to recognize the effort and improved 
results. I think there's still a gap in what I expect and 
want more improvement in this area. Without exception there 
is some dimension of every category that requires effort to 
improve to be a solid success across the board; is that 
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accurate? 

A. Parts of it. 

Q. Did you ever write or say no, it's not accurate? 

1150 

1151 

A. I followed the policy, wasn't writing everything down. I 
communicated in person. 

Q. When it came to responding to your own personal 
evaluation, you felt the writings about policy that 
Mr. Westbrook explored with you prevented you from writing to 
your own personnel file? 

A. I felt the performance appraisal overall was solid, I was 
happy with that. 

Q. You accepted — 

A. I believed everybody had criticism in terms of the 
overall quality of the job, everybody needs to make 
improvement. 

Q. The last appraisal that you were shown by Mr. Westbrook 
was 1991, correct? 

A. Yes. 

Q. In 1991 is actually two years before you were let go, 
correct? 

A. Yes. 

Q. Isn't it a fact that Mr. Kohnhorst — I didn't hear you 
express any criticism of Mr. Kohnhorst when being asked 
questions by Mr. Westbrook; is that fair? 

A. That's fair, yes. 

Q. That's because, as you sit here today, Mr. Kohnhorst was 
a fair boss, was he not? 

A. In some ways he was, yes. 

1151 

1152 

Q. You never had any criticisms that you voiced about 
Mr. Kohnhorst? 

A. Ask me. I'll give you criticisms. 

Q. I'm talking about criticisms that you voiced at the 
time. You had no criticisms from the stand this morning and 
this afternoon? 

A. I wasn't asked about Mr. Kohnhorst this morning. If you 
ask me I'll give you some comments. 

Q. Was Mr. Kohnhorst fair with you in telling you the 
problems that he had with you and he had criticisms of you? 

A. Mr. Kohnhorst was a conveyer belt — conveyance from 
Mr. Sandefur. He said what Mr. Kohnhorst repeated. 

Q. You were actually given an evaluation in 1992 and 1993, 
correct? 

A. I believe there's one, yes. 

Q. In fact, isn't it true Mr. Kohnhorst sat down with you in 
July of 1992 and talked about continuing problems with your 
performance? 

A. I don't remember that. 

Q. You don't have any recollection of that at all? 

A. I remember performance appraisal late 1992. 

Q. I want to show you a note from Mr. Kohnhorst to the file 
on July 17th, 1992, ask you if this refreshes your 
recollection? 

THE COURT: This is not yet in evidence? 

1152 

1153 

MR. BERNICK: GK-300018. 

THE COURT: What? 

MR. BERNICK: GK-300018, a note from Mr. Kohnhorst, 

we have a subsequent note to Mr. Bullis. He was whom? 
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A. Head of personnel. 

Q. So we will also show your Honor TG-00169 which is another 
note from Mr. Kohnhorst to Mr. Bullis dated February of 1993. 
THE COURT: Are you offering these? 

MR. BERNICK: Yes. 

MR. WESTBROOK: No objection. 

THE COURT: Admitted. 

(So marked.). 

Q. It says today I discussed with Dr. Wigand the continuing 
problems with his performance. Subsequently, the same day, I 
informed TES, Mr. Sandefur, correct? 

A. Yes. 

Q. And Mr. Bullis about the discussion. Bullis was part of 
personnel? 

A. Yes. 

Q. The major elements of the discussion were as follows. 

Jeff has not built any bridges with his peer group, 
subordinates or outside vendors. That's not just a question 
of people being unused to change? 

A. I never saw this document until after I left the 
company. I disagree with that document. 

1153 

1154 

Q. You disagree with this? 

A. I disagree. 

Q. Isn't it a fact Mr. Kohnhorst told you this in July of 
19 — 

A. I don't remember that conversation ever. 

Q. Don't remember any such conversation in July of 1992? 

A. No. 

Q. You don't remember he told you he had no chance for 
advancement based on the performance of his three years? 

A. I don't remember that conversation. 

Q. Do you remember him saying I explained how his abusive 
style had lowered the esteem of many of his subordinates and 
colleagues, was dysfunctional? 

A. I told you I don't remember the conversation in any 
event. 

Q. I'm not asking whether you remember this conversation, 
but do you remember him telling you this ever? Do you 
remember him telling you — 

A. I would say we had some conversation, was never in these 
terms. 

Q. Did he ever tell you — 

A. A memo to file I never read until after I left the 

company. 

Q. Then you found it? 

A. Pardon? 

1154 

1155 

Q. Then you found these? 

A. No. 

Q. Did he ever tell you that many of his — your views and 
directions were sound but that your personal style was not 
supportive, that you preached — I can't read it, 
demonstrated total control in second guessing criticism. Did 
he ever tell you that? 

A. No, I could tell you at this time I was also challenging 
the internal management of the company. I was not carrying 
the party line — 

MR. BERNICK: Move to strike as not responsive. 

THE COURT: Strike it. 

Q. Did he also tell you at this time he says in the note 
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here we left the discussion on two notes. He would take time 
to think about what we discussed in detail. From my point of 
view, Mr. Kohnhorst, I told him the many damaged relationships 
were about this real impediment to effective R and D, had to 
show significant improvement. Did he ever tell you that? 

A. Not that I remember. 

Q. By February of the next year, he then recites, again, 

Mr. Kohnhorst, says in July, 1992, I sat down and spelled out 
the seriousness of the current situation; that is, with you, 
correct? 

A. That's what it says. 

Q. Many of these issues were similar to those discussed in 

1155 

1156 

the 1991 performance appraisal, the one Mr. Westbrook showed 
to the jury, correct? 

A. Yes. 

Q. Deterioration of personal and organizational 
relationships has made him ineffective both inside and outside 
of B & W. Of particular note is the fact his behavior and 
contribution has made him unwelcome among several BAT 
associated companies where he's become a hindrance to 
important cooperative activities. 

He goes on to say a month or so after our July 
discussion, July 1992, I told Jeff that things were not 
getting better and it would be best if he considered looking 
elsewhere for employment. 

Do you recall Mr. Kohnhorst told you a month after 
the 1992 meeting that you ought to start looking for 
employment elsewhere? 

A. No. 

Q. Never told you that? 

A. No. 

Q. I committed to supporting his effort by providing time 
off whenever he needed to pursue an interview. You don't 
recall his doing that at all in 1992? 

A. No. 

Q. Never did that? 

A. Never had any time like that. 

1156 

1157 

Q. He then says by the conclusion of the memo, I recommend 
we prepare a package for appropriate separation of employment 
from B & W by April 1st, 1993. 

Do you recall in February of 1993 that is what he 

told you? 

A. No. 

Q. Did you ever ask to see at the time you left the notes or 
the memos that had been created concerning your performance in 
1992 and 1993? 

A. Through my attorney we asked, never received them. 

Q. Mr. Wigand, after you left Brown & Williamson in 1993, 
isn't it true during the course of the next two years you had 
occasion to meet and develop a relationship with several 
lawyers? 

A. Yes. 

Q. Isn't it true that during this period of time, that is 
1994 and 1995, two of the lawyers that you started to have a 
relationship were lawyers who had been very successful? 

Do you remember that, two very successful plaintiffs' 
lawyers that you came to know in 1994 and 1995? 

A. Yes. 

Q. These were two very successful plaintiffs' lawyers who 
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23 had become successful by representing people who were suing 

24 asbestos companies, correct? 

25 A. Yes. 
page 1157 
page 1158 

1 Q. These two asbestos lawyers also were then involved in 

2 turning their sights from the asbestos companies and suing the 

3 tobacco companies, correct? 

4 A. Yes. 

5 Q. In fact, you made reference to your being involved in 

6 consulting different states, foreign countries, those are 

7 states and foreign countries you came to have a relationship 

8 with because these lawyers were representing states and 

9 foreign countries and suing tobacco companies, correct? 

10 A. Not correct. 

11 Q. They didn't represent the State of Mississippi? 

12 A. They represented the State of Mississippi. 

13 Q. Represented the State of Florida? 

14 A. Yes. 

15 Q. Represented the State of Texas? 

16 A. Yes. 

17 Q. That the country — Canadian government is also 

18 represented by one of those lawyers, correct? 

19 A. Not to my knowledge they are. 

20 Q. When you met these asbestos lawyers, isn't it true that 

21 they lent you their private planes to be transported around 

22 different parts of the United States? 

23 A. You'll have to qualify that question. Did I ride on 

24 their planes? 

25 Q. They made their private planes available to you to travel 
page 1158 

page 1159 

1 to different parts of the country to do things at their 

2 request, fair? 

3 A. In the process of me serving as a consultant, sometimes I 

4 traveled on their private planes. Other times I traveled 

5 through commercial air. 

6 Q. Is it also true at least one of those lawyers made his 

7 home available to you and his yacht available to you? 

8 A. Not true. 

9 Q. Didn't stay at his home, on his boat? 

10 A. Available to me? I stayed at his home from time to time, 

11 stayed on his boat from time to time, yes. 

12 Q. Developed a social relationship with these lawyers? 

13 A. I built up a friendship with this lawyer, yes. 

14 Q. It all came to pass that by 1995 you came down to the 

15 State of Mississippi and you submitted to a deposition, right 

16 of? 

17 A. I was subpoenaed by the U.S. Department of Justice to 

18 testify in Mississippi. 

19 Q. What actually happened, you weren't in Mississippi, one 

20 of the lawyers sent a plane up to you in Louisville, Kentucky 

21 so you could come down to Mississippi and be subpoenaed; is 

22 that right? 

23 A. That's not correct. 

24 Q. Isn't it a fact he sent his plane up to get you? 

25 A. That is a fact, 

page 1159 

page 1160 

1 Q. Isn't it a fact when you came down to Mississippi you 

2 were actually served with a subpoena? 

3 A. I was served with a federal subpoena before that. 

4 Q. Served with a State of Mississippi subpoena in 
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5 Mississippi? 

6 A. After I was there. 

7 Q. You submitted to this deposition, did you not? 

8 A. I submitted to that deposition because I was in the State 

9 of Mississippi, yes. 

10 Q. Isn't it a fact that deposition was a little bit unusual 

11 because the deposition started with lawyers who wanted you to 

12 testify, asking you a bunch of questions and the tobacco 

13 companies at whom the questions were directed and the 

14 attorneys never got a chance to do any cross-examination, 

15 right? 

16 A. I guess they did. 

17 Q. That day? 

18 A. Well, it ended that day but the government 11 days 

19 later — 

20 Q. In 1995 you showed up at a deposition, made a whole 

21 series of claims at that deposition. Then there was no 

22 cross-examination, correct? 

23 A. That day, yes. 

24 Q. In fact, it wasn't until you were asked to appear in a 

25 separate case a year later, finally, there was the opportunity 
page 1160 

page 1161 

1 to cross-examine you, correct? 

2 A. Yes. 

3 Q. I want to go through a few of the claims that you made 

4 when you weren't subjected to cross-examination back here in 

5 1995. The first claim I want to actually play a video. 

6 MR. BERNICK: Can we queue up the first video? This 

7 is his testimony in the Mississippi case at pages 71, 72 and 

8 73. 

9 (Tape played.) 

10 THE COURT: I can't hear it. 

11 MR. BERNICK: Do it over, please. 

12 THE COURT: Is this marked now, the deposition? 

13 MR. BERNICK: I gave the page designations from the 

14 deposition. It is the Butler case, page 71, line 25 through 

15 page 73, line 17. 

16 (Tape played.) 

17 THE COURT: I'm sorry, can't you turn the volume 

18 up? 

19 MR. BERNICK: Try to turn it up a little bit more. 

20 After he gets done with the video. I'll read it aloud so your 

21 Honor will have a clear record what it is. He says the volume 

22 won't go up any more. Shall we try again? 

23 THE COURT: Try it. 

24 MR. BERNICK: Let's try it again. 

25 (Tape played.) 
page 1161 

page 1162 

1 Q. Was that your testimony in the Butler case that rat 

2 poison was in pipe tobacco in the form of coumarin? 

3 A. Mr. Motley asked me if it was a form of rat person. I 

4 said yes. Coumarin is related to coumadin which is in rat 

5 poison. 

6 Q. What you said was rat poison was there in pipe tobacco in 

7 the form of coumarin. You want to hear the testimony? 

8 A. I don't believe I used the words rat poison. 

9 Q. He was asking you about rat poison? 

10 A. I qualified by saying coumarin. 

11 Q. Mr. Motley was asking you about rat poison. You said 

12 yes, it's in pipe tobacco and you said coumarin? 

13 A. Yes. 
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14 Q. In response to his questions, correct? 

15 A. He asked me if it was a form of rat poison. I answered 

16 yes, coumarin. It's related to coumadin which is in rat 

17 poison. 

18 Q. In fact by 1996 you were asked specifically about your 

19 testimony in Mississippi, were you not? 

20 A. Yes. 

21 Q. Isn't it true at that time you admitted that coumarin was 

22 in pipe tobacco is not a rat poison? 

23 A. It is not coumadin, yes. 

24 Q. Stay with my questions. Coumarin, the chemical in pipe 

25 tobacco is not a rat poison, correct? 
page 1162 

page 1163 

1 A. Correct, I never said it was a rat poison. 

2 Q. Mr. Motley asked you a question, is that a form of rat 

3 poison; you said coumarin, correct? 

4 A. Yes. 

5 Q. Then it turned out in your deposition you also admitted 

6 it's false to say, it's technically incorrect to say that 

7 coumarin is a rat poison. Didn't you further testify to that 

8 effect? 

9 A. I believe I did, yes. 

10 Q. Didn't you further say there's no truth or data to 

11 substantiate the fact that coumarin is poisonous, didn't you 

12 admit that in 1996? 

13 A. No. I think I said, I remember what I said then, is that 

14 coumarin was shown in the National Toxicology Program to be a 

15 lung-specific carcinogen. 

16 Q. Is it your testimony on page 662 in 1996. 

17 "QUESTION: Would you agree with the statement that 

18 coumarin — there is no truth or data to substantiate the 

19 fact that coumarin is poisonous? 

20 "ANSWER: I would agree with the statement that 

21 there is no data to support that coumarin is poisonous." 

22 Is that the answer you gave in response to questions 

23 in 1996? 

24 A. Yes. 

25 Q. Didn't you further assert at that time in contrast to 
page 1163 

page 1164 

1 your Mississippi testimony that you had never said that 

2 coumarin is a rat poison? 

3 "QUESTION: Did you have discussions at Brown & 

4 Williamson where you said coumarin was rat poison, yes or no. 

5 "ANSWER: I have never said that coumarin is a rat 

6 poison." 

7 You further denied at that time you had said so in 

8 Mississippi; is that true? 

9 A. I don't think I ever said coumarin was a rat poison. 

10 Q. Mr. Motley was asking all those questions about rat 

11 poison. You were saying coumarin is as an additive; what was 

12 happening, was he asking you about something that wasn't rat 

13 poison? 

14 A. I understood coumarin. He understood coumadin. 

15 Q. Mr. Wigand, I'll ask you flat out. Is there any 

16 ambiguity with the purpose of your testifying in Mississippi 

17 that rat poison is in pipe tobacco, it's coumarin was to 

18 create a claim and a stir about the conduct of Brown & 

19 Williamson; isn't that a fact? 

20 A. B & W continued to use coumarin as pipe tobacco, 

21 continued to use it when it was known to create liver damage 

22 in dogs — 
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Q. Answer my question, Mr. Wigand. Isn't it a fact the 
purpose of your testifying in response to Mr. Motley's 
questions in 1995 was precisely to create a stir about 

1164 

1165 

misconduct in Brown & Williamson? 

A. No. 

Q. Yes or no — no? 

A. No, it's not to create a stir. 

Q. Let me ask you about something else you said in 
Mississippi. Let's talk about the claims of acetaldehyde. 

MR. BERNICK: Switch back to the video. 

MR. WESTWOOD: Excuse me, your Honor, I have never 

asked Dr. Wigand about acetaldehyde or coumadin. Counsel is 
setting up the questions, impeaching him on his own questions. 
THE COURT: I'll allow it on credibility. 

(Tape played.) 

MR. BERNICK: The Butler case, page 122, line 19 

through 123, line 17. 

Q. Was that your testimony in Mississippi? 

A. Yes. 

Q. It turns out in your deposition taken later on that you 
can't actually recall whether acetaldehyde was knowingly added 
to enhance the effects of nicotine; is that correct? 

A. Acetaldehyde cannot be knowingly added because at room 
temperature it's a gas. It's added by sugars burnt to form 
acetaldehyde. 

Q. You didn't say that when deposed in Mississippi. 

"QUESTION: Did Brown & Williamson to your knowledge 

use this acetaldehyde knowingly in cigarettes to enhance the 

1165 

1166 

effects of nicotine on the smoker"? 

A. It's a correct statement. It's added indirectly, you're 
adding sugars. 

Q. Wasn't your testimony in the deposition a year later to 
the following effect. 

"QUESTION: To the best of your knowledge, sir, 

acetaldehyde was not intentionally added to cigarettes to the 
best of your knowledge at the time that you were at B & W? 

"ANSWER: I actually cannot recall that right now 

at this time." 

A. I think I went further on later on to clarify that. 

Q. You couldn't recall it at all, correct? 

A. At that time. 

Q. In fact, isn't it true the list of additives that was 
submitted by the tobacco industry, each and every year in 1994 
didn't even mention acetaldehyde, correct? 

A. It doesn't mention that, but sugars are burned to form 
acetaldehyde. 

Q. You testified about deliberate addition of acetaldehyde; 
isn't that true? 

A. I don't believe that was the statement. 

Q. I'll go over a third time, Mr. Wigand. The question to 

you in Mississippi, did Brown & Williamson to your knowledge 
use this acetaldehyde in cigarettes to enhance the effects of 
nicotine on the smoker; is that the question? 

1166 

1167 

A. That is a correct statement, yes. 

Q. Your answer on page 23 was acetaldehyde was an additive 
that was used, was that your testimony? 

A. That is somewhat inaccurate, yes. 
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THE COURT: We'll take a recess. 

6 (recess .) 

7 (Jury enters courtroom.) 

8 THE COURT: Go ahead, please. 

9 Q. Mr. Wigand, you testified in the Butler case in 1995 that 

10 acetaldehyde was an additive that was used and then in 

11 response to a further question, that acetaldehyde enhances the 

12 synergistic effect of nicotine and physiological effect. It 

13 is also well documented outside the tobacco industry. 

14 Were you technically incorrect when you said that 

15 acetaldehyde was an additive used for that purpose? 

16 A. In precise terms, perhaps, but in general understanding, 

17 no. 

18 Q. You stand by your testimony that that actually occurred 

19 and occurred knowingly? 

20 A. Yes. 

21 Q. Even though when you testified in 1996: 

22 "QUESTION: To the best of your knowledge, sir, 

23 acetaldehyde was not intentionally added to cigarettes to the 

24 best of your knowledge at the time you were at B & W? 

25 "ANSWER: I actually cannot recall that right now. 

page 1167 

page 1168 

1 At this time." 

2 You stand by that testimony? 

3 A. At that day I could not recall it, no. 

4 Q. Now we're four years later and you remember it? 

5 A. I think I recall it better today, yes. 

6 Q. Did you ever see the list of additives that the industry 

7 supplied to the government? 

8 A. I looked at that additive list many many times. 

9 Q. Did you ever see on this list the word acetaldehyde? 

10 A. No, because it's added in a different way than — 

11 acetaldehyde at room temperature is a gas. It is added and 

12 the adding sugars which burn and turn it to acetaldehyde. 

13 Q. It's not really an additive according to this list? 

14 A. It's an indirect additive. 

15 Q. It's an additive according to you? 

16 A. I think it's considered an additive. The documentation, 

17 science supports it. Nicotine and acetaldehyde work 

18 synergistically together. The purpose of adding sugars is to 

19 get the acetaldehyde when it burns. 

20 Q. Was the U.S. Government so unsophisticated it didn't know 

21 that acetaldehyde is a gas at room temperature? 

22 A. I don't think the industry ever disclosed to the 

23 government all what it's used, how it's used. 

24 Q. The government at this point is blind to the fact that 

25 acetaldehyde is used? 
page 1168 

page 1169 

1 A. No longer. 

2 Q. Let's talk about another claim, one that you made here as 

3 well. You talked about ammonia. You said I believe that 

4 ammonia was added and it had the effect of increasing impact 

5 which equals the nicotine — what was it, nicotine rush? 

6 Those were your words? 

7 A. I don't remember. 

8 Q. Just what you testified to Mr. Westbrook, nicotine rush. 

9 A. Right, satisfaction. 

10 Q. Is it rush or satisfaction? 

11 A. It's both. I'll add more to it for you. 

12 Q. That was your testimony here today? 

13 A. Yes. 
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Q. That was also your testimony, was it not, back in 1995 
again in connection with the Mississippi case, true? 

A. I believe so. 

Q. In fact what you said at that time was that Brown & 
Williamson manipulated nicotine at line 18 of page 110, the 
primary method of managing or manipulating nicotine 
delivery — is in the free state which is pharmacologic 
versus that which is in the bound state. It's use of ammonia 
compounds, urea compounds or other — you have that claim 
also back in 1995 in Mississippi, correct? 

A. That is correct. 

Q. You didn't tell the jury anything, I believe, about what 

1169 

1170 

you testified to in 1996 about ammonia, did you? 

A. (No response.) 

Q. Never mentioned that, did you? 

A. (No response) . 

Q. Did you tell the jury about your testimony in 1996? 

A. Wasn't asked. 

Q. Didn't think it was important for you to tell them what 
you said about ammonia to another jury in another proceeding? 
A. I don't think I ever said it to another jury. 

Q. In another proceeding under oath? 

A. Yes — what did I say? You'll have to refresh my 
memory. 

Q. You don't remember that? 

A. It was 11 days of deposition. I don't remember — 

Q. 11 days of deposition because there was a special judge 
there to get you to answer the question, right? 

MR. WESTBROOK: Objection. 

THE COURT: Sustained. 

Q. There was a special judge at your deposition, was there 
not? 

A. Both sides, yes. 

Q. Wasn't that special judge's job to ensure responsive 
answers were given? 

MR. WESTBROOK: Objection. 

THE COURT: Sustained. 


page 1170 
page 1171 

1 Q. Isn't it true for this theory to be right, that is that 

2 the added ammonia to increase the impact, the first thing that 

3 has to be true is that ammonia, adding ammonia increases 

4 what's called the pH of smoke. That would have to be true, 

5 right? 

6 A. Yes. 

7 Q. pH of smoke refers to a chemical property of smoke, 

8 right? 

9 A. Yes. 

10 Q. The second thing that would have to be true is that once 

11 the pH is higher, nicotine is absorbed more rapidly, right? 

12 That's the second thing that would have to be true, right? 

13 A. Are you asking me a question? 

14 Q. Yes. 

15 A. I would believe so, yes. 

16 Q. Isn't it true in 1996 when you're deposed you were 

17 specifically asked about whether there was data or science to 

18 support either one of those propositions, correct? 

19 A. It's abundantly clear that we discussed this warning and 

20 all of BAT documents, B & W documents. 

21 Q. My question to you is weren't you asked specifically 

22 whether there was data to support either one of these 
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23 propositions? 

24 A. I may have been asked. I don't recall it at this time. 

25 Q. You don't recall? Before you came into this Court, did 

page 1171 

page 1172 

1 you look to see whether there was data on this issue before 

2 you made this claim here? 

3 A. The data is in the manual — 

4 Q. Leaf — 

5 A. Blenders manual. It was data from all of BAT, CAC 

6 companies that supported that. 

7 Q. There was specific data on this issue that you were shown 

8 specifically in your 1996 deposition, true? 

9 A. Data that had been created from three experiments when I 

10 was not at the company. 

11 Q. Now you remember, right. You remember that, right? 

12 A. As you keep on jogging my memory. I'll remember more. 

13 Q. I'll keep on doing that. 

14 A. Please do. 

15 Q. There was Brown & Williamson data specifically on this 

16 issue, correct? 

17 A. There's three data set points. 

18 Q. There was Brown & Williamson data specifically on this 

19 issue, correct? 

20 A. You'll have to show it to me again. 

21 Q. You don't remember that? 

22 A. You'll have to show it to me again. I generally remember 

23 data, yes. 

24 MR. BERNICK: GI-00146. 

25 Q. Brown & Williamson actually did a specific study to 
page 1172 

page 1173 

1 determine whether adding ammonia in the form of reconstituted 

2 tobacco actually increased the pH of smoke, correct? 

3 A. This is a report dated in August of 1996, three years 

4 after I left the company. 

5 Q. Focus on the question. 

6 This was a report that was specifically done to 

7 address the question does ammonia and reconstituted tobacco 

8 increase the pH of smoke? 

9 A. Yes. 

10 Q. This was a report shown to you, actually asked questions 

11 about it in 1996? 

12 A. I was never shown this report. 

13 Q. You were never shown the report? 

14 A. I was never shown this report. 

15 Q. I thought you said a few minutes ago you were? 

16 A. I was shown data. 

17 Q. You were shown this data, were you not? 

18 A. No, wasn't shown that data either. 

19 Q. Wasn't shown that data? 

20 A. No. 

21 Q. Have you ever taken a look to see what this report 

22 actually says about the effect of adding ammonia on the pH of 

23 smoke? 

24 A. There seems to be one report that countermands everything 

25 done for 15 or 20 years. I haven't seen the data, 

page 1173 

page 1174 

1 Q. You haven't seen that? 

2 A. Nor do I believe in the data. 

3 Q. If you haven't seen the data, how could you know enough 

4 not to believe it? 
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A. I don't think one report is going to overturn 15 to 20 
years of research. 

Q. Have you seen any other data, Mr. Wigand, at all on the 
issue of whether adding recon increases pH? 

A. From Brown & Williamson, no. 

Q. Have you ever seen any other data at Brown & Williamson 
other than the research Brown & Williamson did on the specific 
subject? 

A. Brief 1996, yes. 

Q. What other data have you seen? What other laboratory 
report can you point to? 

A. I can't point to a laboratory report. You know that very 
well before you ask me the question. 

Q. In point of fact, the question was put to you in 1996, 

Mr. Wigand, do you have any other data beyond the Brown & 
Williamson data? Don't you remember that question was asked 
of you? 

A. No, I do not remember. I don't remember every question 
asked of me during 11 days. 

Q. The questions were these. 

"QUESTION: Mr. Wigand — " This is at page 14102. 

1174 

1175 


"Mr. Wigand, most of the cigarettes sold at the time 
that you were at B & W that used ammonia chemistry used 
ammoniated recon. That's the way they used ammonia chemistry, 
right? 


"ANSWER: That was one form that was used, yes. 

"QUESTION: Isn't it true, sir, if your supposition, 

that is your theory adding ammonia increases impact or rush, 
if your supposition has validity if you increase the ammonia 
chemistry, you should increase the pH? 

A. You say "um-hum". 

"QUESTION: That doesn't happen? 

"ANSWER: By this sample set of data, no. 

"QUESTION: You don't have any data contradicting 

it? 


"ANSWER: At this time I do not have the data, but 

clearly will have the data." 

Was that your testimony in 1996? 


A. Yes. 

Q. You just told us you've not seen any data since 1996. 

You told us in your deposition you didn't have any data as you 
sit here today, that you have no data that you can point this 
jury to, laboratory data, that says once ammonia increases, pH 
increases, do you? 

A. I could point you to Leaf Blenders manual, many many 
people. 

1175 

1176 


Q. It has no laboratory data, true? 

A. Not true. 

Q. Data showing as you add ammonia it increases pH? 

A. Shows as you use ammonia or like CPCL, you increase free 
nicotine from 18 to 22 percent. I would consider that data. 

Q. As you add ammonia, you increase the pH of smoke 18 to 20 
percent. That's in the Leaf Blenders manual? 

A. Using CPCL, ammonia donor, you increase the delivery of 
free nicotine from 18 to 22 per cent in smoke. That's what it 
says. 

Q. There's no smoke data in the Leaf Blenders manual, is 
there? 

A. I believe there is. Why don't we get it? 
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14 Q. You say it's different from what you see in the Shahada 

15 (ph) report? 

16 A. It was produced well after the time I left the company. 

17 Q. At the time you testified in 1996, even with the Leaf 

18 Blenders manual, your testimony was you did not have any other 

19 contradictory data, correct? 

20 A. I've not seen any contradictory data to what I've learned 

21 at four and one-half years at Brown & Williamson. 

22 Q. Was it also true in 1996 you were asked specifically 

23 about whether pH, higher pH results in more nicotine 

24 adsorption, correct? 

25 A. Yes. 

page 1176 
page 1177 

1 Q. It turns out one of the foremost people says no? 

2 A. There are others that say yes. 

3 Q. Wasn't your testimony in 1996 that Benowitz's statement 

4 was reasonable; that is, increases the pH, it does not result 

5 in faster absorption? 

6 A. That was Bernowitz's theory? There are folks that have a 

7 theory to support. As you shift pH you get better absorption 

8 of free nicotine. 

9 Q. Can you point to a single authoritative researcher in the 

10 field of nicotine pharmacology who says as the pH of smoke 

11 increases it's more rapidly adsorbed in the lung? Can you 

12 point to one? 

13 A. Jack Henifeld would say that, John Slade, Mr. Cummings 

14 would say that. 

15 Q. Would you point to a single article where any of those 

16 people actually say that? 

17 A. Not at this time, no. 

18 Q. In fact, what the testimony was in 1996, do you concede, 

19 page line 24, page 1416, do you concede that Neil Benowitz 

20 said when tobacco smoke reaches the small airways, that 

21 nicotine is adsorbed rapidly regardless of the pH of the 

22 smoke, do you agree with that? 

23 "ANSWER: I'll agree with that. That's a 

24 reasonable statement." Was that your testimony? 

25 A. I still agree with that, what Bernowitz's said in that 
page 1177 

page 1178 

1 paper is because of the large surface area of the lung, 

2 nicotine was also absorbed faster. 

3 Q. It was preferentially absorbed regardless of the pH of 

4 smoke, correct? 

5 A. That's what he said in his paper. 

6 Q. You said in 1996 that was a reasonable statement, 

7 correct? 

8 A. A reasonable statement. 

9 Q. You've not pointed this jury to a single article on 

10 direct or cross-examination that says otherwise, correct? 

11 A. At this time I couldn't do it, no. 

12 Q. You didn't share with the jury on your direct examination 

13 that any of this stuff existed, what Benowitz said, something 

14 contrary to your theory. Brown & Williamson data was contrary, 

15 you never shared one little bit of that with this jury on 

16 direct examination? 

17 A. Mr. Bernick, you're mischaracterizing what I've said. 

18 You show one piece of data, does not overcome 15 years of 

19 research in a company using ammonia to manipulate nicotine, a 

20 fact clearly stated in the Leaf Blenders manual as well as 

21 other documents. 

22 Q. That's your own conclusion — 
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A. No, B & W's R & D, BAT — all the people that put 
together the Leaf Blenders manual. 

Q. Since 1996 at the time of your deposition, you have 

1178 

1179 

produced absolutely no laboratory data from Brown & 

Williamson, produced no laboratory data or research from any 
outside expert that supports your theory, true? 

A. I only give you the documents from Brown & Williamson. I 
don't believe one document overturns it. 

Q. You don't believe outside scientists like Dr. Benowitz is 
an authority on this issue? 

A. Not authoritative on pH interaction, no. There are other 
people that publish it. 

Q. You can't point to a single laboratory report that 
supports your position? 

A. I cannot at this time, no. 

Q. Don't you think it would be good to tell the jury on 
direct examination that you don't have a laboratory report and 
that Dr. Benowitz disagrees with you? 

A. I don't agree with it. I'm sorry, I'm free to use my 
interpretation what I understand, what is the body of 
knowledge within the tobacco industry, that nicotine is 
manipulated by adding ammonia compounds, Philip Morris 
documents, R J documents. 

Q. This is a theory to use ammonia to change pH was a theory 
that was actually suggested by the Surgeon General of the 
United States, correct? 

A. I don't know that. 

Q. Have you ever taken a look at what the Surgeon General 

1179 

1180 

says about changing pH in developing safer cigarettes? 

A. I don't know about that. 

Q. Have you ever seen what the National Cancer Institute has 
published about the idea of using pH to make safer cigarettes? 
A. No. 

Q. Can you tell this jury the concept of using pH to make 
safer cigarettes was not specifically endorsed by publications 
from the National Cancer Institute, by publications from the 
Surgeon General? 

A. Who are they? 

Q. Who are they? 

A. I don't know who is making those statements, I'm sorry. 

Q. The Surgeon General of the United States. 

A. Where is he making that statement? 

Q. Have you looked to see what he says in 1981 in the 

changing cigarette report? 

A. PH was one effect, but I don't think pH was the effect to 
make a safer cigarette; I'm sorry. 

Q. Have you ever looked into that before you came to testify 
to this jury? 

A. I haven't looked at it recently, no. 

Q. Isn't it true as early as 1976 the National Cancer 
Institute for the Tobacco Working Group specifically took up 
the issue of changing the pH of smoke in order to help develop 
lower risk cigarettes? 

1180 
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A. I'm not aware that, nor would I agree with that. 

Q. Isn't it true in 1976 to 1978 articles were written by 
people who are involved in the same program advocating 
research into changing tar nicotine ratios, advocated research 
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into using changes in the pH of smoke? 

A. That was Gio Battagori (ph) who also works for the 
tobacco industry. 

Q. Worked for the National Cancer Institute? 

A. Wrote it then, later went to work for the tobacco 
industry. 

Q. His opinion was also taken up by the Surgeon General in 
the 1981 report, correct? 

A. I think it was changed substantially since then. 

Q. You told the jury about none of this, didn't tell the 
jury about the National Cancer Institute asking about pH, 
didn't tell the jury about the 1981 Surgeon General's report 
talking about pH? 

A. Wasn't asked that question. 

Q. Don't you think it's a good idea if the National Cancer 
Institute, the Surgeon General advocate doing research into 
ammonia that the cigarette companies should do research into 
ammonia? 

A. I don't think the National Cancer Institute today would 
recommend tobacco — 

Q. I asked you what was done back in the 1970 when this 
1181 
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whole concept was under way. 

Don't you think it was a good idea for the tobacco 
industry to do the research that was being suggested by the 
National Cancer Institute and Surgeon General? 

A. The idea of using ammonia. Brown & Williamson, 
specifically to manipulate nicotine, not to make a safer 
cigarette. 

Q. Isn't it true ammonia is actually used in all kinds of 
brands of cigarettes that are sold? 

A. Sir? 

Q. Have you ever taken a look at what the report to the 
Massachusetts, State of Massachusetts said in 1997 about 
whether there really was a difference in pH at all between 
ammoniated and non-ammoniated brands? 

A. I'm not familiar with that report. 

Q. As you sit here today, can you testify under oath that 
the addition of ammoniated recon actually has changed the pH 
of ammoniated brands versus non-ammoniated brands? 

A. I can testify today during my tenure at Brown & 
Williamson, the understanding of using ammonia is to 
manipulate nicotine, increase impact. 

MR. BERNICK: Move to strike as not responsive. 

THE COURT: Strike it. 

Q. I'm asking you as you sit here today, ammonia recon is 
being used all over the place, correct? 

1182 
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A. I can't tell you it's being used all over. I can tell 
you it's being used in non-menthol brands. 

Q. Is there any difference in the pH of smoke from menthol 
and non-menthol brands as you sit here today? 

A. There is a difference of pH. 

Q. Do you have any support for that proposition? 

A. I don't have any data with me, didn't bring any data with 
me. Do you? 

Q. I'll show you GK-100345. Turning to page 12 in the table 
that's there. I'll flash the table up GK-100345, average pH? 

A. Yes. 

Q. You see it goes from 6.059, 6.028, 6.187 and the like? 

A. Yes. 
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14 Q. All pH measurements of smoke? 

15 A. I assume. I don't know. I haven't read the report. All 

16 I'm reading is one data page. 

17 Q. Can you tell us from that data which brands have 

18 ammoniated recon and which ones are the menthol brands? 

19 A. Not from looking at that, no, I can't. 

20 Q. As you sit there, those are insignificant differences in 

21 pH, correct? 

22 A. Delivering from 15 to 18 is not insignificant. 

23 Q. Which one? 

24 A. 6.05 and 6.1, I see the nicotine goes from 15.49 to 

25 18 — 
page 1183 
page 1184 

1 Q. We're talking about pH here. 

2 A. I'm talking about nicotine delivery. 

3 Q. I'm talking about the pH. 

4 Can you tell me which of these brands have a pH that 

5 is from ammoniated recon and which ones are menthol and — 

6 A. I can't tell that by looking at that. 

7 Q. Isn't that because the difference between these brands 

8 when it comes to smoke pH are completely insignificant? 

9 A. Generally ammonia is not used with menthol. I don't know 

10 what's being measured. I can't interpret that as a scientist 

11 by looking at it. 

12 Q. We now see Camel Lights Menthol right here. That has a 

13 lower pH than Merit Filters 100's, correct? 

14 A. That's what the data suggests. 

15 Q. But higher pH than Camel Filters, right? The menthol 

16 actually has a higher pH than non-menthol? 

17 A. That's what it appears, yes. 

18 Q. The point being just because you've got ammonia doesn't 

19 tell you anything about pH, correct? 

20 A. If I look at it closer, looks like Camels Filters, 2.5 

21 when Camel Menthol is only 1.8. 

22 Q. I'm asking about pH. You're going to have different 

23 nicotine deliveries, different kinds of tobacco, correct? 

24 A. Or different types of additives. 

25 Q. When it comes to pH and ammonia, you can't tell the 
page 1184 

page 1185 

1 difference between these pH measurements because there's no 

2 impact from the ammonia, correct? 

3 A. I can't tell that by looking at the samples, simple set 

4 of data. I would have to read the entire report. 

5 Q. This is another set of data you can't account for? 

6 A. First time I'm looking at it. 

7 Q. Why didn't you read this report that was done in 1997, 

8 true? 

9 A. I haven't read it. 

10 Q. Why didn't you read the report done for the State of 

11 Massachusetts before you came in here to testify to the jury? 

12 MR. WESTBROOK: Objection. 

13 Q. This is a very well known report, reported in the press, 

14 scientific literature, was it not? 

15 A. I don't know the answer if it was reported in scientific 

16 literature. I haven't seen the cover of it. 

17 What does the cover say? 

18 Who was it prepared for? 

19 Q. The State of Massachusetts, Department of Health. 

20 THE COURT: Show him the report. 

21 Q. Is that it? 

22 THE COURT: Is that the whole report? 
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MR. BERNICK: We have the whole report. This is the 

first page. 

A. That's prepared by a private lab by Bill Rickert in 

1185 

1186 

Canada. I don't know if it's published. Project Report 
prepared for Massachusetts Department of Health. 

Q. You never looked at it? 

A. No. 

Q. Are you aware of any comparable data that goes through, 
takes a look at smoke pH as a function of ammonia? 

A. Other than what I was aware of during my tenure at Brown 
& Williamson, no, I don't think I have. 

Q. Let's talk about some of the testimony that you offered 
with regard to research and development at Brown & 

Williamson. There was a research center located over in 
England, correct? 

A. Among other places. 

Q. What was the name of that research center? 

A. Southampton. 

Q. There was also research that was done at Brown & 
Williamson, wasn't there? 

A. Yes. 

Q. Let's talk about the actual conduct of research. 

You testified that lawyers were involved in research, 

right? 

A. I not only testified but the documents support that. 

Q. I asked you whether you were asked that you testified 
Brown & Williamson lawyers were involved in research, correct? 
A. Yes. 

1186 

1187 

Q. Taking a look at Exhibit 90, you remember showing that to 
the jury? 

A. I believe that's a document that was shown this morning 
or this afternoon, yes. 

Q. That's the one there was a quotation from the second 
page, was there not? 

Direct lawyer involvement is needed in all BAT 
activity pertaining to smoking and health from conception 
through every step of the activity; do you see that? 

A. Yes. 

Q. That's what was quoted by Mr. Westbrook? 

A. Yes. 

Q. Then it says the problem posed by BAT scientists and 
frequently used consultants who believe cause is proven is 
difficult. That's also what was read? 

A. Yes. 

Q. Isn't it true, however, that this memo in 1984 made 
actually no recommendations about what should happen to the 
research that was being discussed? 

A. It did not do that. The 1990 document did. 

Q. I'm asking about this document. This document made no 
recommendation, conclusions about recommendations for the 
restructuring and handling of BAT statements and programs can 
be made only after a comprehensive review of the facts. Not 
enough facts are known to propose conclusions at this point 

1187 
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and fact gathering would be an important and immediate 
requirement for the development of lawyer recommendations? 

A. Yes. 

Q. Isn't it true this report actually was in discussion in 
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5 detail of a project called Project Rio? 

6 A. (No response.) 

7 Q. Isn't it a fact Project Rio actually was research that 

8 got done? 

9 A. Yes. 

10 Q. In fact, it got done at the direction of Mr. Massey? 

11 A. Rio DeJanero R P G meeting. 

12 Q. Did you ever ask counsel for the Trust what Mr. Massey 

13 said about whether there was any direct involvement of lawyers 

14 in the conduct of the research? 

15 A. No. 

16 Q. Did you ever ask the lawyers what Mr. Massey said about 

17 whether the lawyers directed the research for Project Rio? 

18 A. No. 

19 Q. Do you have any idea what Ian Massey's own sworn view is 

20 on the question of whether lawyers directed his work on 

21 Project Rio? 

22 A. No. 

23 Q. Didn't feel that was important to do before you came in 

24 here and testified about this document? 

25 A. No, I think it was important for me to relate my direct 
page 1188 

page 1189 

1 experiences and observations while I was at the company. 

2 Q. When it comes to this document you don't really know what 

3 happened before the document concerns Project Rio and you 

4 don't know what happened after the document insofar as Project 

5 Rio is concerned, do you? 

6 A. No. 

7 Q. Let's talk about the safer cigarette research. You said 

8 you came to the company for safer research of cigarettes? 

9 A. Yes. 

10 Q. Isn't it true there's actually a cigarette research 

11 project under way called Project Airbus? 

12 A. Yes. 

13 Q. Project Airbus actually was terminated while you were at 

14 Brown & Williamson? 

15 A. Terminated and shipped overseas. 

16 Q. Isn't it true you claimed originally in Mississippi in 

17 1995 that the project was terminated because of litigation 

18 concerns? 

19 A. Part of the reason the project was cancelled because the 

20 issue of safer cigarettes, and some technical issues. 

21 Q. In point of fact, there were a whole bunch of technical 

22 issues with Project Airbus, was there not? 

23 A. A number of technical issues with that, yes. 

24 Q. Documentation of exactly why Project Airbus was 

25 terminated and that documentation talks about what you call 
page 1189 

page 1190 

1 the myriad of technical problems, correct? 

2 A. That's my word, yes. 

3 Q. When you were asked about what the litigation concerns 

4 were, in 1996, you didn't know. 

5 "QUESTION: So what were the litigative concerns? 

6 Your answer is "I don't know." 

7 Right? 

8 A. That's what I said then. 

9 Q. In point of fact you've not been able to identify 

10 anything to do with litigation concerning the disposition of 

11 the safer cigarette research, right? 

12 A. I can identify general litigative concerns, yes. 

13 Q. You told us in 1996 under oath that you don't know. 
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14 right? 

15 A. At that time I didn't know, no. During those days I 

16 didn't know. 

17 Q. Let's talk about the flow of research reports. Research 

18 reports were sent from overseas to Brown & Williamson, 

19 correct? 

20 A. Not always. Sometimes they had intermediate stops. 

21 Q. Research reports were sent from overseas to Brown & 

Williamson, ended up at Brown & Williamson, true or not? 

23 A. After having been reviewed, edited by an attorney, yes. 

24 Q. Let's have it one way or the other. 

25 Did the research reports start out in the U.K., in 
page 1190 

page 1191 

1 Britain, end up at Brown & Williamson or not? 

2 A. Let's put an intermediary stop in there, put Mr. Wells in 

3 between. 

4 Q. Let's talk about what ended up at Brown & Williamson. 

5 A. Ultimately, final reports. 

6 Q. Are we clear when it is comes to the research reports 

7 that all ended up at Brown & Williamson? 


8 

A. 

No. 


9 

Q. 

No? 


10 

A. 

Can't use the word "all." 


11 

Q. 

Isn't it true that you couldn't identify in 1996 

any 

12 

final 

research reports that were withheld from you? 


13 

A. 

No, I couldn't identify any reports because they 

were 

14 

final 

reports, already edited. I couldn't do it. 


15 

Q. 

The question is, "Isn't the fact in 1996 you gave 

these 

16 

answers in response to the questions? What is your claim 

17 

about 

the research reports from Southampton on other noxae? 

18 

A. 



19 


"Research records were withheld from me. 


20 


Research reports? 


21 


Um-hum. 


22 


Final research reports? 


23 


"ANSWER: I didn't say that. 


24 


All research reports. 


25 


I didn't say that. 


page 
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1 


The question is were final research reports withheld 

2 

from 

you. 


3 


Your answer at that time under oath was no. 


4 

Q. 

That your testimony? 


5 

A. 

Final reports after being edited. 


6 

Q. 

Were the final reports that ended up at Brown & 


7 

Williamson? 


8 

A. 

Yes. 


9 

Q. 

Now you say edited? 


10 

A. 

Yes. 


11 

Q. 

Isn't it a fact you couldn't identify any reports 

that 

12 

were 

edited? 


13 

A. 

I could not identify during the deposition in Louisville 

14 

any reports because I couldn't pick them out. They were 

15 

edited reports. 


16 

Q. 

In 1996 can you name for us today, identify for to us 

17 

today 

■ the research report that you claim was edited? 


18 

A. 

No, I cannot and I believe I stated that already. 

I 

19 

cannot compare what I have here to what was before. I 

just 

20 

can' t 

do it. That's a quote. 


21 

Q. 

Is that your testimony? 


22 

A. 

I would say that again. However, I can tell you 

— 
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23 Q. Is that your testimony? 

24 A. Yes. 

25 Q. Isn't it a fact today you have not come here able to 

page 1192 

page 1193 

1 identify even one actual research report that was edited by 

2 some lawyer at Brown & Williamson? 

3 A. No, I cannot do that today. 

4 Q. Isn't it also true beyond the reports you were able to 

5 contact a scientist at Southampton, true? 

6 A. I contacted a scientist from time to time, yes. 

7 Q. Isn't it true there is not one single scientist from 

8 Southampton who refused to answer your questions about the 

9 research? 

10 A. Well, I think the scientists in Southampton clearly 

11 understood the policy as of January, 1990. 

12 Q. I would like an answer to my question. 

13 Isn't it true you can't identify a single scientist 

14 at Southampton who refused to answer your questions? 

15 A. No, I can't. 

16 Q. With all these research reports coming over, ending up at 

17 Brown & Williamson, isn't it true there was a library at Brown 

18 & Williamson with scientific information? 

19 A. Yes. 

20 Q. Isn't it true that not once did you go to the library to 

21 check out a research report during the course of your duties 

22 at Brown & Williamson? 

23 A. That's not a true statement. 

24 Q. Can you give me the date or dates or even any report that 

25 you asked for from any librarian at Brown & Williamson? 
page 1193 

page 1194 

1 A. No, I can't. I couldn't. You knew that answer before 

2 you asked it. 

3 Q. You were asked that repeatedly in 1996, tell us a single 

4 report you didn't have access to. You were unable to identify 

5 a single report that you didn't have access to? 

6 A. I normally sent people — I normally sent my secretary. 

7 I didn't go personally to the library to get reports. 

8 Q. Isn't it true in Mississippi you actually said you 

9 weren't given access to the Project HIPPO reports? 

10 A. When I was at the company I saw them after I left the 

11 company. 

12 Q. Isn't it a fact you were deposed in 1996, you didn't even 

13 ask for access for those reports when at Brown & Williamson? 

14 A. As a vice-president, I didn't have to ask. I got things 

15 through different mechanisms. 

16 Q. You never went into the library to get it? 

17 A. I asked the company if there was research on nicotine 

18 addiction. I was told there were no reports. I heard the 

19 word HIPPO at various meetings overseas, never able to receive 

20 a report while I was at the company. 

21 Q. The meeting minutes, we talk about research action being 

22 conducted. Project Rio, Project Airbus, research reports 

23 themselves. Now I want to talk about meeting minutes. 

24 They're different from the actual research reports, 

25 are they not? 
page 1194 
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1 A. In some ways, yes. 

2 Q. The meeting minutes that exist are minutes of meetings 

3 involving Brown & Williamson scientists and BATCo scientists 

4 among others. They get together, have a meeting and they do 
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minutes, right? 

A. Yes. 

Q. These aren't documents that are designed to be published 
in scientific journals, true? 

A. No, sometimes no — no. 

Q. These are documents. These are documents that are not 
designed to be published beyond the company, true? 

A. Generally, yes, internal memorandum. 

Q. All they are is a record of what happened during the 
course of the meeting, true? 

A. Generally, yes, that's what minutes are. 

Q. The only documents you have actually shown us in your 
examination that you say were in some fashion edited by 
lawyers are documents that were not designed to be published 
in scientific journals, correct? 

A. What difference does that make? 

Q. Just answer the question, Mr. Wigand. 

The only documents that you showed to the jury on 
direct examination that you say were edited by lawyers are 
documents that were never designed for publication of the 
scientific journals, true? 

1195 
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A. Yes, but I don't think that matters. 

MR. BERNICK: Move to strike. 

THE COURT: Strike it. 

Q. The only documents that you were shown were never even 
designed for publication outside the company, correct? 

A. No, they were reflective of the feelings and beliefs of 
the scientists in the company, yes. 

MR. BERNICK: Move to strike as not responsive. 

THE COURT: Strike it. 

Q. The only documents that you say were edited by lawyers 
that you showed to the jury were documents that were designed 
purely for internal purposes, true or not? 

A. Today, yes. 

Q. In fact, isn't it true that you yourself personally 
participated in the editing of those documents? 

A. Which documents are we talking about? 

Q. I'm asking you, isn't it true you personally were 
involved in the editing of the documents? 

A. Which document are we talking about? 

Q. The meeting minutes, Vancouver conference. 

A. I did not edit the Vancouver minutes at all. 

Q. Really? 

Do you recall actually getting a marked-up draft, 
putting your own handwritten comments on it, Mr. Wigand? 

A. There's one comment on that while the rest of the writing 

1196 

1197 

is Mr. Wells, the lawyer. 

Q. Isn't it a fact you put your own comments on the 
marked-up draft? 

A. One word. 

Q. One word. 

You saw the editing process yourself? 

A. After the fact. 

Q. Isn't it true it was you who transmitted the redraft to 
Mr. Heard in England? 

A. I was instructed to do that by my management, to send it 
out. 

Q. Answer the question. 

It was you who transmitted the draft to Mr. Heard, 
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correct? 

A. Yes. 

Q. Isn't it a fact that nowhere in the redraft or in the 
transmittal did you ever tell Mr. Heard that somehow you 
objected to the process of revising the minutes, correct? 

A. We talked about it at considerable length. 

Q. You never in the memo said I'm not comfortable with this 

editing, did you? 

A. I didn't say that, no. 

Q. Finally, lawyer's two last questions. I live up to my 
commitment on the two last questions. 

Mr. Westbrook asked you about some testimony that you 

1197 

1198 

gave in 1996; do you recall that? 

A. Which testimony are we talking about? 

Q. He asked you whether you had given some testimony in 1996 
that you were not aware of any fraud committed by Brown & 
Williamson. 

He wanted you to talk about that testimony? 

A. Do you have a specific question? 

Q. I'm asking if you remember he asked you about that. 

A. Yes. 

MR. WESTBROOK: Your Honor, two questions. 

MR. BERNICK: He got me. 

Q. I think you said this only related to fire safe 
cigarettes, do you recall that? 

A. Yes. 

Q. In point of fact, the question that was put to you didn't 
relate just to fire safe cigarettes, right? 

A. I think the question was much broader in 1996 than it was 
in the Department of Justice CID. 

Q. It was a very broad question. The question was whether 
you were aware of any criminal or fraudulent behavior of Brown 
& Williamson as it relates not just to fire safe but the 
manufacture and sale of cigarettes. 

Does that refresh your recollection how broad the 
question was? 

A. Yes, I understand the question. 

1198 

1199 

Q. Wasn't it your testimony in 1996 after you're done at 
Brown & Williamson, you've offered the testimony that you're 
done in Mississippi, the different claims, some of the 
different claims you've made have now been aired in a 
deposition; that at the very end of that deposition after all 
that time, page 1592, your answer to this question was no? 

A. My answer was no, but I also said I was not a lawyer. I 
could not interpret what fraud meant. That was the subject of 
the Department of Justice's investigation. That's what I 
said. 

Q. What you said was this. 

As it relates — actually clarification.. 

You actually went through the whole sequence. 
Beginning on page 1591. Brown & Williamson, its lawyers, 
inside counsel, outside counsel have committed no fraud, no 
misrepresentation on the part of them or their counsel in the 
manufacture or sale of cigarettes; you see that? 

A. Yes. 

Q. You say, and I believe I would say the same thing today. 
However, I would add that that is a subject of investigation 
of the Department of Justice and other agencies. 

You know of nothing that would make you say they have 
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committed fraud? 

In the contents of fire-safe cigarettes, in the 
contents of this deposition. 

1199 

1200 

That's what you said there? 

A. Yes. 

Q. The question was broader. It says no, sir, no, sir, as 
it relates to the manufacture and sale of cigarettes. I will 
answer the same way. I am not an attorney and that will be 
determined by attorneys. 

Is that what you said to the investigator who was 
asking those questions on January 26th, 1994 under oath? 

Was I aware of any criminal or fraudulent behavior by 
Brown & Williamson, no, and I would stand by that today. 

Then the question is broad. It says you are aware of 
no fraudulent behavior by Brown & Williamson as it relates to 
the manufacture and sale of cigarettes? Answer, and I would 
stand by that today also. 

Was that your testimony under oath in 1996? 

A. Same answer, no; however I'm not a lawyer, could not 
interpret fraudulent — fraud. That was the subject of an 
investigation. I would stand by that today. 

Q. As you understood it as a lay person answering that 
question as best you could, we know you're not an attorney. 
Your answer under oath is that you would stand by your 
testimony that day, correct? 

A. Yes, if you asked me if it's unethical, I would say 
highly unethical. 

MR. BERNICK: Move to strike, editorial comment. 

1200 

1201 

THE COURT: Strike it. 

MR. BERNICK: I have no further questions. 

THE COURT: How long is this going to take? 

MR. WESTBROOK: A few minutes. 

MR. CORRIGAN: I'm going to have cross-examination. 

THE COURT: You'll have to come back tomorrow. 

Is that possible? 

MR. WESTBROOK: Could we arrange to have Dr. Wigand 

come back in the afternoon? He has a speaking engagement. 

THE COURT: We could do that. 

MR. WESTBROOK: We'll work that out with counsel. 

THE COURT: Be here tomorrow at 10:00 o'clock. Good 

night everyone. 

(Jury leaves courtroom.) 

THE COURT: Counsel, what I have on for tomorrow at 

our usual meeting at 9:00 o'clock in the morning is the 
Lorillard document disposal record issue. 

Is there anything else on for tomorrow morning? 

I have a few other matters. If there's nothing else 
on, I suppose we could do this at 9:30 so you don't have to 
come in so early. It should just take a few minutes. This 
case will be adjourned until 9:30 tomorrow morning. 

MR. BICKS: When we spoke this morning, we had 

talked before a couple of the Hanson documents. 

THE COURT: Excuse me, if everybody would leave or 

1201 

1202 

sit down, we're still conducting proceedings. 

(Pause in proceedings.) 

MR. BICKS: We had gone back after our discussion 

this morning, gone through the Winson & Straun letter which 
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took issue with the use of what are claimed to be internal 
documents by Professor Hanson. We've gone back and gathered 
some of the documents. We thought if we could just present 
some of them to your Honor, we could get that — 

THE COURT: Do that tonight? 

MR. BICKS: If we could. 

THE COURT: Sure, let's have the documents. Take a 

break for a few minutes. Then I'll do those documents. 

How many documents do you have? 

MR. BICKS: We're talking probably about 20 or 25. 

Maybe after we get through a couple of them we'll figure out 
where we're going. 

(Recess.) 

THE COURT: Yes, counsel, would one of you close the 

door? Everybody else either sit down or leave. 

MR. WAGNER: We're just getting now a list of the 

documents they propose to use that we talked about this 
morning. I think given — I've talked for a moment with my 
colleagues. Some of these apply to one company or the other. 
THE COURT: We can't do it tonight? 

MR. WAGNER: Can we do it in the morning if we're 

1202 

1203 

unable to reach — 

THE COURT: 9:00 o'clock tomorrow morning. 

Why don't you leave copies for me when you get a 
chance, either fax them or drop them off first thing in the 
morning? 

MR. BICKS: Okay. 

THE COURT: Then we can proceed more promptly. 

MR. WAGNER: When we come back in the morning, can 

we discuss these documents and also a chance to address 
Mr. Bicks's letter about the scope of Professor Hanson's 
testimony. 

THE COURT: Scope? 

MR. WAGNER: This has been the subject of orders, 

the order your Honor entered on November 30th said Professor 
Hanson would testify before the information we disclosed 
publicly about synergy and the impact of our conduct. What 
Mr. Bicks says is something very different in this letter. 

THE COURT: Give me the letter. I don't see it on 

my bench. We'll take it up tomorrow. We'll take up all the 
Hanson issues. 

MR. WAGNER: That has my comments. I'll be happy to 

hand it up. We have a clean copy. 

THE COURT: Put it on the bench. Is Hanson 

testifying tomorrow? 

MR. BICKS: Wednesday. Obviously we would like to 

1203 

1204 

get this sorted out. 

THE COURT: 9:00 a.m. tomorrow. 

MR. WAGNER: I appreciate your help, your Honor. 

(Whereupon this matter concluded for this date.) 
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